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LEGISLATIVE DEPARTMENT

ARTICLE |
SecTioN 1. All legislative Powers herein granted shall be
vested in a Congress of the United States, which shall consist
of a Senate and House of Representatives.

SEPARATION OF POWERS AND CHECKS AND
BALANCES

The Constitution nowhere contains an express injunction to
preserve the boundaries of the three broad powers it grants, nor
does it expressly enjoin maintenance of a system of checks and bal-
ances. Yet, it does grant to three separate branches the powers to
legislate, to execute, and to adjudicate, and it provides throughout
the document the means by which each of the branches could resist
the blandishments and incursions of the others. The Framers drew
up our basic charter against a background rich in the theorizing of
scholars and statesmen regarding the proper ordering in a system
of government of conferring sufficient power to govern while with-
holding the ability to abridge the liberties of the governed.?

The Theory Elaborated and Implemented

When the colonies separated from Great Britain following the
Revolution, the framers of their constitutions were imbued with the
profound tradition of separation of powers, and they freely and ex-
pressly embodied in their charters the principle.2 But the theory
of checks and balances was not favored because it was drawn from
Great Britain, and, as a consequence, violations of the separation-
of-powers doctrine by the legislatures of the States were common-

1Among the best historical treatments are M. ViLE, CONSTITUTIONALISM AND
THE SEPARATION OF PoweRs (1967), and W. GwyN, THE MEANING OF THE SEPARA-
TION OF PowEeRs (1965).

2Thus the Constitution of Virginia of 1776 provided: “The legislative, executive,
and judiciary department shall be separate and distinct, so that neither exercise the
powers properly belonging to the other; nor shall any person exercise the powers of
more than one of them, at the same time[.]” Reprinted in 10 W. SwiNDLER (ed.),
SOURCES AND DocUMENTsS oF UNITED STATES CONSTITUTIONS (1979), 52. See also
5 id., 96, Art. XXX of Part First, Massachusetts Constitution of 1780: “In the gov-
ernment of this commonwealth, the legislative department shall never exercise the
executive and judicial powers, or either of them; the executive shall never exercise
the legislative and judicial powers, or either of them; the judicial shall never exer-
cise the legislative and executive powers, or either of them; to the end it may be
a government of laws, and not of men.”
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Sec. 1—The Congress Legislative Powers

place events prior to the convening of the Convention.3 As much
as theory did the experience of the States furnish guidance to the
Framers in the summer of 1787.4

The doctrine of separation of powers, as implemented in draft-
ing the Constitution, was based on several principles generally
held: the separation of government into three branches, legislative,
executive, and judicial; the conception that each branch performs
unique and identifiable functions that are appropriate to each; and
the limitation of the personnel of each branch to that branch, so
that no one person or group should be able to serve in more than
one branch simultaneously. To a great extent, the Constitution ef-
fectuated these principles, but critics objected to what they re-
garded as a curious intermixture of functions, to, for example, the
veto power of the President over legislation and to the role of the
Senate in the appointment of executive officers and judges and in
the treaty-making process. It was to these objections that Madison
turned in a powerful series of essays. >

Madison recurred to “the celebrated” Montesquieu, the “oracle
who is always consulted,” to disprove the contentions of the critics.
“[T]his essential precaution in favor of liberty,” that is, the separa-
tion of the three great functions of government had been achieved,
but the doctrine did not demand rigid separation. Montesquieu and
other theorists “did not mean that these departments ought to have
no partial agency in, or controul over, the acts of each other,” but
rather liberty was endangered “where the whole power of one de-
partment is exercised by the same hands which possess the whole
power of another department.”¢ That the doctrine did not demand
absolute separation provided the basis for preservation of separa-
tion of powers in action. Neither sharply drawn demarcations of in-
stitutional boundaries nor appeals to the electorate were suffi-
cient. 7 Instead, the security against concentration of powers “con-
sists in giving to those who administer each department the nec-
essary constitutional means and personal motives to resist en-
croachments of the others.” Thus, “[a]lmbition must be made to

3“In republican government the legislative authority, necessarily, predomi-
nates.” THE FEDERALIST No. 51 (J. Cooke ed. 1961), 350 (Madison). See also id., No.
48, 332-334. This theme continues today to influence the Court's evaluation of con-
gressional initiatives. E.g., Metropolitan Washington Airports Auth. v. Citizens for
the Abatement of Aircraft Noise, 501 S.Ct. 252, 273-2274, 277 (1991). But compare
id., 286 n. 3 (Justice White dissenting).

4The intellectual history through the state period and the Convention proceed-
ings is detailed in G. Woob, THE CREATION OF THE AMERICAN REPUBLIC, 1776-1787
(1969) (see index entries under “separation of powers”).

5THE FEDERALIST Nos. 47-51 (J. Cooke ed. 1961), 323—-353 (Madison).

61d., No. 47, 325-326(emphasis in original).

71d., Nos. 47-49, 325-343.
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counteract ambition. The interest of the man must be connected
with the constitutional rights of the place.”8

Institutional devices to achieve these principles pervade the
Constitution. Bicameralism reduces legislative predominance, while
the presidential veto gives to the Chief Magistrate a means of de-
fending himself and of preventing congressional overreaching. The
Senate’s role in appointments and treaties checks the President.
The courts are assured independence through good behavior tenure
and security of compensation, and the judges through judicial re-
view will check the other two branches. The impeachment power
gives to Congress the authority to root out corruption and abuse of
power in the other two branches. And so on.

Judicial Enforcement

Throughout much of our history, the “political branches” have
contended between themselves in application of the separation-of-
powers doctrine. Many notable political disputes turned on ques-
tions involving the doctrine. Inasmuch as the doctrines of separa-
tion of powers and of checks and balances require both separation
and intermixture,® the role of the Supreme Court in policing the
maintenance of the two doctrines is problematic at best. And, in-
deed, it is only in the last two decades that cases involving the doc-
trines have regularly been decided by the Court. Previously, in-
formed understandings of the principles have underlain judicial
construction of particular clauses or guided formulation of constitu-
tional common law. That is, the nondelegation doctrine was from
the beginning suffused with a separation-of-powers premise, 1% and
the effective demise of the doctrine as a judicially-enforceable con-
struct reflects the Court’s inability to give any meaningful content
to it. 11 On the other hand, periodically, the Court has essayed a
strong separation position on behalf of the President, sometimes
with lack of success, 12 sometimes successfully.

81d., No. 51, 349.

9“While the Constitution diffuses power the better to secure liberty, it also con-
templates that practice will integrate the dispersed powers into a workable govern-
ment. It enjoins upon its branches separateness but interdependence, autonomy but
reciprocity.” Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 635 (1952)
(Justice Jackson concurring).

10E.g., Field v. Clark, 143 U.S. 649, 692 (1892); Wayman v. Southard, 10
Wheat. (23 U.S.) 1, 42 (1825).

11See Mistretta v. United States, 488 U.S. 361, 415-416 (1989) (Justice Scalia
dissenting).

12The principal example is Myers v. United States, 272 U.S. 52 (1926), written
by Chief Justice Taft, himself a former President. The breadth of the holding was
modified in considerable degree in Humphrey’'s Executor v. United States, 295 U.S.
602 (1935), and the premise of the decision itself was recast and largely softened
in Morrison v. Olson, 487 U.S. 654 (1988).
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Following a lengthy period of relative inattention to separation
of powers issues, the Court since 197613 has recurred to the doc-
trine in numerous cases, and the result has been a substantial cur-
tailing of congressional discretion to structure the National Govern-
ment. Thus, the Court has interposed constitutional barriers to a
congressional scheme to provide for a relatively automatic deficit-
reduction process because of the critical involvement of an officer
with significant legislative ties, 4 to the practice set out in more
than 200 congressional enactments establishing a veto of executive
actions, 15 and to the vesting of broad judicial powers to handle
bankruptcy cases in officers not possessing security of tenure and
salary. 16 Contrarily, the highly-debated establishment by Congress
of a process by which independent special prosecutors could be es-
tablished to investigate and prosecute cases of alleged corruption in
the Executive Branch was sustained by the Court in a opinion that
may presage a judicial approach in separation of powers cases more
accepting of some blending of functions at the federal level. 17

Important as were the results in this series of cases, the devel-
opment in the cases of two separate and inconsistent doctrinal ap-
proaches to separation of powers issues occasioned the greatest
amount of commentary. The existence of the two approaches, which
could apparently be employed in the discretion of the Justices,
made difficult the prediction of the outcomes of differences over
proposals and alternatives in governmental policy. Significantly,
however, it appeared that the Court most often used a more strict
analysis in cases in which infringements of executive powers were
alleged and a less strict analysis when the powers of the other two
Branches were concerned. The special prosecutor decision, followed
by the decision sustaining the Sentencing Commission, may signal
the adoption of a single analysis, the less strict analysis, for all
separation of power cases or it may turn out to be but an exception
to the Court’s dual doctrinal approach. 18

13Beginning with Buckley v. Valeo, 424 U.S. 1, 109-143 (1976), a relatively
easy case, in which Congress had attempted to reserve to itself the power to appoint
certain officers charged with enforcement of a law.

14 Bowsher v. Synar, 478 U.S. 714 (1986).

15INS v. Chadha, 462 U.S. 919 (1983).

16 Northern Pipeline Construction Co. v. Marathon Pipe Line Co., 458 U.S. 50
(1982).

17Morrison v. Olson, 487 U.S. 654 (1988). See also Mistretta v. United States,
488 U.S. 361 (1989).

18 The tenor of a later case, Metropolitan Washington Airports Auth. v. Citizens
for the Abatement of Airport Noise, 501 U.S. 252 (1991), was decidedly formalistic,
but it involved a factual situation and a doctrinal predicate easily rationalized by
the principles of Morrison and Mistretta, aggrandizement of its powers by Congress.
Granfinanciera, S.A. v. Nordberg, 492 U.S. 33 (1989), reasserted the fundamentality
of Marathon, again in a bankruptcy courts context, although the issue was the right
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While the two doctrines have been variously characterized, the
names generally attached to them have been “formalist,” applied to
the more strict line, and “functional,” applied to the less strict. The
formalist approach emphasizes the necessity to maintain three dis-
tinct branches of government through the drawing of bright lines
demarcating the three branches from each other determined by the
differences among legislating, executing, and adjudicating.1® The
functional approach emphasizes the core functions of each branch
and asks whether the challenged action threatens the essential at-
tributes of the legislative, executive, or judicial function or func-
tions. Under this approach, there is considerable flexibility in the
moving branch, usually Congress acting to make structural or in-
stitutional change, if there is little significant risk of impairment
of a core function or in the case of such a risk if there is a compel-
ling reason for the action. 20

Chadha used the formalist approach to invalidate the legisla-
tive veto device by which Congress could set aside a determination
by the Attorney General, pursuant to a delegation from Congress,
to suspend deportation of an alien. Central to the decision were two
conceptual premises. First, the action Congress had taken was leg-

to a jury trial under the Seventh Amendment rather than strictly speaking a sepa-
ration-of-powers question. Freytag v. CIR, 501 U.S. 868 (1991), pursued a straight-
forward appointments-clause analysis, informed by a separation-of-powers analysis
but not governed by it. Finally, in Public Citizen v. U. S. Department of Justice,
491 U.S. 440, 467 (1989) (concurring), Justice Kennedy would have followed the for-
malist approach, but he explicitly grounded it on the distinction between an express
constitutional vesting of power as against implicit vestings. Separately, the Court
has for some time viewed the standing requirement for access to judicial review as
reflecting a separation-of-powers component—confining the courts to their proper
sphere—Allen v. Wright, 468 U.S. 737, 752 (1984), but that view seemed largely su-
perfluous to the conceptualization of standing rules. However, in Lujan v. Defenders
of Wildlife, 112 S.Ct. 2130, 2144-2146 (1992), the Court imported the take-care
clause, obligating the President to see to the faithful execution of the laws, into
standing analysis, creating a substantial barrier to congressional decisions to pro-
vide for judicial review of executive actions. It is not at all clear, however, that the
effort, by Justice Scalia, enjoys the support of a majority of the Court. Id., 2146—
2147(Justices Kennedy and Souter concurring). The cited cases do seem to dem-
onstrate that a strongly formalistic wing of the Court does continue to exist.

19“The hydraulic pressure inherent within each of the separate Branches to ex-
ceed the outer limits of its power . . . must be resisted. Although not ‘hermetically’
sealed from one another, the powers delegated to the three Branches are function-
ally identifiable.” INS v. Chadha, 462 U.S. 919, 951 (1983). See id., 944-51; North-
ern Pipeline Construction Co. v. Marathon Pipe Line Co., 458 U.S. 50, 64-66 (1982)
(plurality opinion); Bowsher v. Synar, 478 U.S. 714, 721-727 (1986).

20CFTC v. Schor, 478 U.S. 833, 850-51, 856-57 (1986); Thomas v. Union Car-
bide Agric. Products Co., 473 U.S. 568, 587, 589-93 (1985). The Court had first for-
mulated this analysis in cases challenging alleged infringments on presidential pow-
ers, United States v. Nixon, 418 U.S. 683, 713 (1974); Nixon v. Administrator of
General Services, 433 U.S. 425, 442-43 (1977), but it had subsequently turned to
the more strict test. Schor and Thomas both involved provisions challenged as in-
fringing judicial powers.
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islative, because it had the purpose and effect of altering the legal
rights, duties, and relations of persons outside the Legislative
Branch, and thus Congress had to comply with the bicameralism
and presentment requirements of the Constitution.2 Second, the
Attorney General was performing an executive function in imple-
menting the delegation from Congress, and the legislative veto was
an impermissible interference in the execution of the laws. Con-
gress could act only by legislating, by changing the terms of its del-
egation. 22 In Bowsher, the Court held that Congress could not vest
even part of the execution of the laws in an officer, the Comptroller
General, who was subject to removal by Congress because this
would enable Congress to play a role in the execution of the laws.
Congress could act only by passing other laws. 23

On the same day Bowsher was decided through a formalist
analysis, the Court in Schor utilized the less strict, functional ap-
proach in resolving a challenge to the power of a regulatory agency
to adjudicate as part of a larger canvas a state common-law issue,
the very kind of issue that Northern Pipeline, in a formalist plural-
ity opinion with a more limited concurrence, had denied to a non-
Article 11l bankruptcy court. 24 Sustaining the agency’'s power, the
Court emphasized “the principle that ‘practical attention to sub-
stance rather than doctrinaire reliance on formal categories should
inform application of Article 111”25 It held that in evaluating such
a separation of powers challenge, the Court had to consider the ex-
tent to which the “essential attributes of judicial power” were re-
served to Article 111 courts and conversely the extent to which the
non-Article 11l entity exercised the jurisdiction and powers nor-
mally vested only in Article Il courts, the origin and importance
of the rights to be adjudicated, and the concerns that drove Con-
gress to depart from the requirements of Article 111.26 Bowsher, the
Court said, was not contrary, because “[u]nlike Bowsher, this case
raises no question of the aggrandizement of congressional power at
the expense of a coordinate branch.”27 The test was a balancing

21INS v. Chadha, 462 U.S. 919, 952 (1983).

221d., 954-955.

23 Bowsher v. Synar, 478 U.S. 714, 726-727, 733734 (1986).

24\While the agency in Schor was an independent regulatory commission and
the bankruptcy court in Northern Pipeline was either an Article | court or an ad-
junct to an Article Il court, the characterization of the entity is irrelevant and, in
fact, the Court made nothing of the difference. The issue in either case was whether
the judicial power of the United States could be conferred on an entity not an Arti-
cle 111 court.

25CFTC v. Schor, 478 U.S. 833, 848 (1986) (quoting Thomas v. Union Carbide
Agric. Products Co., 473 U.S. 568, 587 (1985)).

261d., 851.

271d., 856.
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one, whether Congress had impermissibly undermined the role of
another branch without appreciable expansion of its own power.

While the Court, in applying one or the other analysis in sepa-
ration of powers cases, had never indicated its standards for choos-
ing one analysis over the other, beyond inferences that the formal-
ist approach was proper when the Constitution fairly clearly com-
mitted a function or duty to a particular branch and the functional
approach was proper when the constitutional text was indetermi-
nate and a determination must be made on the basis of the likeli-
hood of impairment of the essential powers of a branch, the overall
results had been a strenuous protection of executive powers and a
concomitant relaxed view of the possible incursions into the powers
of the other branches. It was thus a surprise, then, when in the
independent counsel case, the Court, again without stating why it
chose that analysis, utilized the functional standard to sustain the
creation of the independent counsel.28 The independent-counsel
statute, the Court emphasized, was not an attempt by Congress to
increase its own power at the expense of the executive nor did it
constitute a judicial usurpation of executive power. Moreover, the
Court stated, the law did not “impermissibly undermine” the pow-
ers of the Executive Branch nor did it “disrupt the proper balance
between the coordinate branches [by] prevent[ing] the Executive
Branch from accomplishing its constitutionally assigned func-
tions.” 29 Acknowledging that the statute undeniably reduced exec-
utive control over what it had previously identified as a core execu-
tive function, the execution of the laws through criminal prosecu-
tion, through its appointment provisions and its assurance of inde-
pendence by limitation of removal to a “good cause” standard, the
Court nonetheless noticed the circumscribed nature of the reduc-
tion, the discretion of the Attorney General to initiate appointment,
the limited jurisdiction of the counsel, and the power of the Attor-
ney General to ensure that the laws are faithfully executed by the
counsel. This balancing, the Court thought, left the President with
sufficient control to ensure that he is able to perform his constitu-
tionally assigned functions.

28To be sure, the appointments clause did specifically provide that Congress
could vest in the courts the power to appoint inferior officers, Morrison v. Olson,
487 U.S. 654, 670-677 (1988), making possible the contention that, unlike Chadha
and Bowsher, Morrison is a textual commitment case. But the Court’s separate eval-
uation of the separation of powers issue does not appear to turn on that distinction.
Id., 685-696. Nevertheless, the existence of this possible distinction should make
one wary about lightly reading Morrison as a rejection of formalism when executive
powers are litigated.

291d., 695 (quoting, respectively, Schor, supra, 478 U.S., 856, and Nixon v. Ad-
ministrator of General Services, supra, 433 U.S., 443).
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A notably more pragmatic, functional analysis suffused the
opinion of the Court when it upheld the constitutionality of the
Sentencing Commission. 30 Charged with promulgating guidelines
binding on federal judges in sentencing convicted offenders, the
seven-member Commission, three members of which had to be Arti-
cle Il judges, was made an independent entity in the judicial
branch. The President appointed all seven members, the judges
from a list compiled by the Judicial Conference, and he could re-
move from the Commission any member for cause. According to the
Court, its separation-of-powers jurisprudence is always animated
by the concerns of encroachment and aggrandizement. “Accord-
ingly, we have not hesitated to strike down provisions of law that
either accrete to a single Branch powers more appropriately dif-
fused among separate Branches or that undermine the authority
and independence of one or another coordinate Branch.”31 Thus, to
each of the discrete questions, the placement of the Commission,
the appointment of the members, especially the service of federal
judges, and the removal power, the Court carefully analyzed
whether one branch had been given power it could not exercise or
had enlarged its powers impermissibly and whether any branch
would have its institutional integrity threatened by the structural
arrangement.

Although it is possible, even likely, that Morrison and
Mistretta represent a decision by the Court to adopt for all separa-
tion-of-powers cases the functional analysis, the history of adjudica-
tion since 1976 and the shift of approach between Myers and Hum-
phrey’'s Executor suggest caution. Recurrences of the formalist ap-
proach have been noted. Additional decisions must be forthcoming
before it can be decided that the Court has finally settled on the
functional approach.

BICAMERALISM

By providing for a National Legislature of two Houses, the
Framers, deliberately or adventitiously, served several functions.
Examples of both unicameralism and bicameralism abounded.
Some of the ancient republics, to which the Framers often repaired
for the learning of experience, had two-house legislatures, and the
Parliament of Great Britain was based in two social orders, the he-
reditary aristocracy represented in the House of Lords and the

30 Mistretta v. United States, 488 U.S. 361 (1989). Significantly, the Court did
acknowledge reservations with respect to the placement of the Commission as an
independent entity in the judicial branch. Id., 384, 397, 407-08. As in Morrison, Jus-
tice Scalia was the lone dissenter, arguing for a fairly rigorous application of separa-
tion-of-powers principles. Id., 413, 422-427.

31]d., 382.
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freeholders of the land represented in the House of Commons. A
number of state legislatures, following the Revolution, were created
unicameral, and the Continental Congress, limited in power as it
was, consisted of one house.

From the beginning in the Convention, in the Virginia Plan, a
two-house Congress was called for. The Great Compromise, one of
the critical decisions leading to a successful completion of the Con-
vention, resolved the dispute about the national legislature by pro-
viding for a House of Representatives apportioned on population
and a Senate in which the States were equally represented. The
first function served, thusly, was federalism.32 Coextensively im-
portant, however, was the separation-of-powers principle served.
The legislative power, the Framers both knew and feared, was pre-
dominant in a society dependent upon the suffrage of the people,
and it was important to have a precaution against the triumph of
transient majorities. Hence, the Constitution’s requirement that be-
fore lawmaking could be carried out bills must be deliberated in
two Houses, their Members beholden to different constituencies,
was in pursuit of this observation from experience. 33

Events since 1787, of course, have altered both the separation-
of-powers and the federalism bases of bicameralism, in particular
the adoption of the Seventeenth Amendment resulting in the popu-
lar election of Senators, so that the differences between the two
Chambers are today less pronounced.

ENUMERATED, IMPLIED, RESULTING, AND INHERENT
POWERS

Two important doctrines of constitutional law—that the Fed-
eral Government is one of enumerated powers and that legislative
powers may not be delegated—are derived in part from this sec-
tion. The classical statement of the former is that by Chief Justice
Marshall in McCulloch v. Maryland: “This government is acknowl-
edged by all, to be one of enumerated powers. The principle, that
it can exercise only the powers granted to it, would seem too appar-
ent, to have required to be enforced by all those arguments, which
its enlightened friends, while it was depending before the people,
found it necessary to urge; that principle is now universally admit-
ted.” 34

32THE FEDERALIST, No. 39 (J. Cooke ed. 1961), 250-257 (Madison).

331d., No. 51, 347-353 (Madison). The assurance of the safeguard is built into
the presentment clause. Article I, §7, cl. 2; and see id., cl. 3. The structure is not
often the subject of case law, but it was a foundational matter in INS v. Chadha,
462 U.S. 919, 944-951 (1983).

344 Wheat. (17 U.S.) 316, 405 (1819).
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That, however, “the executive power” is not confined to those
items expressly enumerated in Article 11 was asserted early in the
history of the Constitution by Madison and Hamilton alike and is
found in decisions of the Court;35 a similar latitudinarian concep-
tion of “the judicial power of the United States” was voiced in Jus-
tice Brewer’s opinion for the Court in Kansas v. Colorado. 36 But
even when confined to “the legislative powers herein granted,” the
doctrine is severely strained by Marshall's conception of some of
these as set forth in his McCulloch v. Maryland opinion. He asserts
that “the sword and the purse, all the external relations and no in-
considerable portion of the industry of the nation, are intrusted to
its government;” 37 he characterizes “the power of making war,” of
“levying taxes,” and of “regulating commerce” as “great, sub-
stantive and independent powers;”38 and the power conferred by
the “necessary and proper” clause embraces, he declares, all legis-
lative “means which are appropriate” to carry out the legitimate
ends of the Constitution, unless forbidden by “the letter and spirit
of the Constitution.” 39

Nine years later, Marshall introduced what Story in his Cowm-
MENTARIES labels the concept of “resulting powers,” those which
“rather be a result from the whole mass of the powers of the Na-
tional Government, and from the nature of political society, than
a consequence or incident of the powers specially enumerated.” 40
Story’s reference is to Marshall’'s opinion in American Insurance
Co. v. Canter, 41 where the latter said, that “the Constitution con-
fers absolutely on the government of the Union, the powers of mak-
ing war, and of making treaties; consequently, that government
possesses the power of acquiring territory, either by conquest or by
treaty.”42 And from the power to acquire territory, he continues
arises as “the inevitable consequence,” the right to govern it. 43

Subsequently, powers have been repeatedly ascribed to the Na-
tional Government by the Court on grounds that ill accord with the
doctrine of enumerated powers: the power to legislate in effec-
tuation of the “rights expressly given, and duties expressly en-
joined” by the Constitution; 44 the power to impart to the paper cur-

35 Infra, pp. 445-452.

36206 U.S. 46, 82 (1907).

374 Wheat. (17 U.S.), 407.

381d., 411.

391d., 421.

402 J. STORY, COMMENTARIES ON THE CONSTITUTION OF THE UNITED STATES
(Boston: 1833), 1256. See also id., 1286 and 1330.

411 Pet. (26 U.S.) 511 (1828).

421d., 542.

431d., 543.

44Prigg v. Pennsylvania, 16 Pet. (41 U.S.) 539, 616, 618—619 (1842).
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rency of the Government the quality of legal tender in the payment
of debts; 45 the power to acquire territory by discovery; 46 the power
to legislate for the Indian tribes wherever situated in the United
States; 47 the power to exclude and deport aliens;48 and to require
that those who are admitted be registered and fingerprinted; 4° and
finally the complete powers of sovereignty, both those of war and
peace, in the conduct of foreign relations. Thus, in United States v.
Curtiss-Wright Corp.,%0 decided in 1936, Justice Sutherland as-
serted the dichotomy of domestic and foreign powers, with the
former limited under the enumerated powers doctrine and the lat-
ter virtually free of any such restraint. That doctrine has been the
source of much scholarly and judicial controversy, but, although
limited, it has not been repudiated.

Yet, for the most part, these holdings do not, as Justice Suth-
erland suggested, directly affect “the internal affairs” of the nation;
they touch principally its peripheral relations, as it were. The most
serious inroads on the doctrine of enumerated powers are, in fact,
those which have taken place under cover of the doctrine—the vast
expansion in recent years of national legislative power in the regu-
lation of commerce among the States and in the expenditure of the
national revenues. Verbally, at least, Marshall laid the ground for
these developments in some of the phraseology above quoted from
his opinion in McCulloch v. Maryland.

DELEGATION OF LEGISLATIVE POWER

Origin of the Doctrine of Nondelegability

“That the legislative power of Congress cannot be delegated is,
of course, clear.” 51 This 1932 statement has never been literally
true, the delegation at issue in the very case in which the state-
ment was made was upheld, and the Court in recent years has felt
little constrained to much more than bow in the direction of the
doctrine.Yet the doctrine of nondelegation of legislative powers and
the permissible exception of delegation accompanied by standards

45 Juilliard v. Greenman, 110 U.S. 421, 449-450 (1884). See also Justice Brad-
ley’s concurring opinion in Knox v. Lee, 12 Wall. (79 U.S.) 457, 565 (1871).

46 United States v. Jones, 109 U.S. 513 (1883).

47 United States v. Kagama, 118 U.S. 375 (1886).

48 Fong Yue Ting v. United States, 149 U.S. 698 (1893).

49 Hines v. Davidowitz, 312 U.S. 52 (1941).

50299 U.S. 304 (1936).

51 United States v. Shreveport Grain & Elevator Co., 287 U.S. 77, 85 (1932). See
also Field v. Clark, 143 U.S. 649, 692 (1892); Wayman v. Southard, 10 Wheat. (23
U.S.) 1, 42 (1825).
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have so settled a place in constitutional jurisprudence that notice
must be given at some length. 52

At least three distinct ideas contributed to the development of
the doctrine that legislative power cannot be delegated. The first
idea is the doctrine of separation of powers, the idea that the law-
making power is vested in the legislative branch, the law-executing
power in the executive branch, and the law-interpreting power in
the judicial branch.53 Is it not a violation of the doctrine to permit
the law-making branch to divest itself of some of its power and con-
fer it on one or the other of the other branches or to particular of-
fices in the other branch?

The second idea is a due process conception precluding the
transfer of regulatory functions to private persons, a distinct specie
of the delegation doctrine not relevant usually in the field of ad-
ministration, of delegation to another public agency. 54

The third idea concerns the maxim “delegata potestas non
potest delegari,” which John Locke borrowed from agency and of-
fered as a principle of political science.®> In J. W. Hampton, Jr.,
& Co. v. United States, 56 Chief Justice Taft explained the origin
and limitations of this phrase as a postulate of constitutional law.
“The well-known maxim ‘delegata potestas non potest delegari,” ap-
plicable to the law of agency in the general and common law, is
well understood and has had wider application in the construction
of our Federal and State Constitutions than it has in private law.
The Federal Constitution and State Constitutions of this country
divide the governmental power into three branches. . . . [I]n carry-
ing out that constitutional division . . . it is a breach of the Na-
tional fundamental law if Congress gives up its legislative power
and transfers it to the President, or to the Judicial branch, or if
by law it attempts to invest itself or its members with either execu-
tive power or judicial power.”

52For particularly useful discussions of delegations, see 1 K. DAvis, ADMINIS-
TRATIVE LAw TREATISE (St. Paul: 2d ed., 1978), Ch. 3; L. JAFFE, JuDICIAL CONTROL
OF ADMINISTRATIVE ACTION (Boston: 1965), ch. 2.

53 Field v. Clark, 143 U.S. 649, 692 (1892); Wayman v. Southard, 10 Wheat. (23
U.S.)) 1, 42 (1825).

54 Carter v. Carter Coal Co., 298 U.S. 238, 310-312 (1936). Since the separation-
of-powers doctrine is inapplicable to the States as a requirement of federal constitu-
tional law, Dreyer v. lllinois, 187 U.S. 71, 83-84 (1902), it is the due process clause
to which federal courts must look for authority to review the delegation by state leg-
islatures of power to others which the legislature might have exercised directly. E.g.,
Eubank v. City of Richmond, 226 U.S. 137 (1912); Embree v. Kansas City Road Dis-
trict, 240 U.S. 242 (1916).

55]. LOCKE, SECOND TREATISE ON GOVERNMENT (London: 1691), Ch. 11, 141.

56276 U.S. 394, 405-406 (1928).
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But whatever the source or combination of sources of the doc-
trine, decisions of the Court accepting without comment delega-
tions of vast powers to administrative or executive agencies con-
stitute a de facto recognition that Congress in the exercise of its
granted powers, in conjunction with its necessary and proper
power, often cannot either foresee or resolve problems of applica-
tion of general laws to specific situations. Thus, “[d]elegation by
Congress has long been recognized as necessary in order that the
exertion of legislative power does not become a futility.” 57

Delegation Which Is Permissible

“It will not be contended,” wrote Chief Justice Marshall in
1825, “that congress can delegate to the courts, or to any other tri-
bunals, powers which are strictly and exclusively legislative. But
congress may certainly delegate to others, powers which the legis-
lature may rightfully exercise itself.”58 “This is not to say,” said
Chief Justice Taft, “that the three branches are not co-ordinate
parts of one government and that each in the field of its duties may
not invoke the action of the two other branches in so far as the ac-
tion invoked shall not be an assumption of the constitutional field
of action of another branch. In determining what it may do in seek-
ing assistance from another branch, the extent and character of
that assistance must be fixed according to common sense and the
inherent necessities of the governmental co-ordination.”5® Chief
Justice Marshall frankly noted “that there is some difficulty in dis-
cerning the exact limits” on the legislative power to delegate. Thus,
“the precise boundary of this power is a subject of delicate and dif-
ficult inquiry, into which a court will not enter unnecessarily.” 60

Two theories suggested themselves to the early Court to justify
the results of sustaining delegations. The Chief Justice alluded to
the first in Wayman v. Southard. 61 He distinguished between “im-
portant” subjects, “which must be entirely regulated by the legisla-
ture itself,” and subjects “of less interest, in which a general provi-
sion may be made, and power given to those who are to act under
such general provisions, to fill up the details.” While his distinction
may be lost, the theory of the power “to fill up the details” is im-
pressively modern law.

57 Sunshine Anthracite Coal Co. v. Adkins, 310 U.S. 381, 398 (1940).
58 \Wayman v. Southard, 10 Wheat. (23 U.S.) 1, 41 (1825).

59J. W. Hampton, Jr. & Co. v. United States, 276 U.S. 394, 406 (1928).
601d., 10 Wheat. (23 U.S.), 42.

611d., 41.
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A second theory, formulated even earlier, is that Congress may
legislate contingently, leaving to others the task of ascertaining the
facts that bring its declared policy into operation. 62

Filling Up the Details.—At issue in Wayman v. Southard 63
was the contention that Congress had unconstitutionally delegated
power to the federal courts to establish rules of practice, provided
such rules were not repugnant to the laws of the United States. 64
Chief Justice Marshall agreed that the rule-making power was a
legislative function and that Congress could have formulated the
rules itself, but he denied that the delegation was impermissible.
Since then, of course, Congress has authorized the Supreme Court
to prescribe rules of procedure for the lower federal courts. 85 Fill-
ing up the details of statutes was long a popular version of the na-
ture of permissible delegations.

Thus, when Congress required the manufacturers of oleo-
margarine to have their packages “marked, stamped and branded
as the Commissioner of Internal Revenue . . . shall prescribe,” the
Court sustained the conviction of one selling his goods without the
markings against his objection that he was prosecuted not for vio-
lation of law but for violation of a regulation.®¢ “The criminal of-
fence,” said Chief Justice Fuller, “is fully and completely defined by
the act and the designation by the Commissioner of the particular
marks and brands to be used was a mere matter of detail.” 67
Kollock was not the first such case, 68 but it was to be followed by
a multitude of delegations and the sustaining of them. Soon there-
after the Court on the same theory upheld an act directing the Sec-
retary of the Treasury to promulgate minimum standards of qual-
ity and purity for tea imported into the United States. 6°

Contingent Legislation.—An entirely different problem
arises when, instead of directing another department of govern-

62The Brig Aurora, 7 Cr. (11 U.S.) 382 (1813).

6310 Wheat. (23 U.S.) 1 (1825).

64 Act of May 8, 1792, §2, 1 Stat. 275, 276.

65The power to promulgate rules of civil procedure was conferred by the Act of
June 19, 1934, 48 Stat. 1064, now 28 U.S.C. 82072; the power to promulgate rules
of criminal procedure was conferred by the Act of June 29, 1940, 54 Stat. 688, now
18 U.S.C. §3771. In both instances Congress provided for submission of the rules
to it with the power presumably to change or to veto the rules. Additionally, Con-
gress has occasionally legislated rules itself. E.g., 82 Stat. 197 (1968), 18 U.S.C.
§§3501-02 (admissibility of confessions in federal courts).

66 In re Kollock, 165 U.S. 526 (1897).

671d., 533.

68 United States v. Bailey, 9 Pet. (34 U.S.) 238 (1835); Caha v. United States,
152 U.S. 211 (1894).

69 Buttfield v. Stranahan, 192 U.S. 470 (1904). See also United States v.
Grimaud, 220 U.S. 506 (1911) (executive officials to make rules governing use of for-
est reservations); ICC v. Goodrich Transit Co., 224 U.S. 194 (1912) (prescribing
methods of accounting for carriers in interstate commerce).
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ment to apply a general statute to individual cases, or to supple-
ment it by detailed regulation, Congress commands that a pre-
viously enacted statute be revived, suspended, or modified, or that
a new rule be put into operation, upon the finding of certain facts
by an executive or administrative officer. Since the delegated func-
tion in such cases is not that of “filling up the details” of a statute,
authority for it must be sought elsewhere than in the first theory.
It is to be found in an even earlier case, The Brig Aurora, 7° where
the revival of a law upon the issuance of a presidential proclama-
tion was upheld. After previous restraints on British shipping had
lapsed, Congress passed a new law stating that those restrictions
should be renewed in the event the President found and proclaimed
that France had abandoned certain practices which violated the
neutral commerce of the United States. To the objection that this
was an invalid delegation of legislative power, the Court answered
briefly that “we can see no sufficient reason, why the legislature
should not exercise its discretion in reviving the act of March 1st,
1809, either expressly or conditionally, as their judgment should di-
rect.” 71

The theory was utilized again in Field v. Clark, 72 where the
Tariff Act of 1890 was assailed as unconstitutional because it di-
rected the President to suspend the free importation of enumerated
commodities “for such time as he shall deem just” if he found that
other countries imposed upon agricultural or other products of the
United States duties or other exactions, which “he may deem to be
reciprocally unequal and unjust.” In sustaining this statute the
Court relied heavily upon two factors: (1) legislative precedents,
which demonstrated that “in the judgment of the legislative branch
of the government, it is often desirable, if not essential, . . . to in-
vest the President with large discretion in matters arising out of
the execution of statutes relating to trade and commerce with other
nations;” 73 (2) that the act did “not, in any real sense, invest the
President with the power of legislation. . . . Congress itself pre-
scribed, in advance, the duties to be levied, . . . while the suspen-
sion lasted. Nothing involving the expediency or the just operation
of such legislation was left to the determination of the President.
. . . He had no discretion in the premises except in respect to the
duration of the suspension so ordered.” 74 By similar reasoning, the
Court sustained the flexible provisions of the Tariff Act of 1922

707 Cr. (11 U.S.) 382 (1813).
711d., 388.

72143 U.S. 649 (1892).
731d., 691.

741d., 692, 693.
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whereby duties were increased or decreased to reflect differences in
cost of production at home and abroad, as such differences were
ascertained and proclaimed by the President. 7>

The Effective Demise of the Nondelegation Doctrine

“[O]ur jurisprudence has been driven by a practical under-
standing that in our increasingly complex society, replete with ever
changing and more technical problems, Congress simply cannot do
its job absent an ability to delegate power under broad general di-
rectives.” 76 The modern doctrine may be traced in its inception to
the 1928 case in which the Court, speaking through Chief Justice
Taft, upheld congressional delegation to the President of the au-
thority to set tariff rates that would equalize production costs in
the United States and competing countries.?? Although formally
looking to the contingency theory, the Court’s opinion also looked
forward, emphasizing that in seeking the cooperation of another
branch Congress was restrained only according to “common sense
and the inherent necessities” of the situation. 78 This vague state-
ment was elaborated somewhat in the statement that the Court
would sustain delegations whenever Congress provided an “intel-
ligible principle” to which the President or an agency must con-
form. 79

The Regulatory State.—Except for two Depression-era cases
in which standards were found to be absent, the Court has never
voided as impermissible a congressional delegation.8° The now fa-
miliar pattern of regulation of important segments of the economy
by boards or commissions, which combine in varying proportions
the functions of all three departments of government, was first es-
tablished by the States in the field of railroad rate regulation. Dis-
covering that direct action was impracticable, the state legislatures
created commissions to deal with the problem. One of the pioneers
in this development was Minnesota, whose supreme court justified

75J. W. Hampton, Jr. & Co. v. United States, 276 U.S. 394 (1928).

76 Mistretta v. United States, 488 U.S. 361, 372 (1989). “Delegation by Congress
has long been recognized as necessary in order that the exertion of legislative power
does not become a futility.” Sunshine Anthracite Coal Co. v. Adkins, 310 U.S. 381,
398 (1940).

77J. W. Hampton, Jr. & Co. v. United States, 276 U.S. 394 (1928).

781d., 406.

791d., 409. The “intelligible principle” test of Hampton is the same as the “legis-
lative standards” test of A. L. A. Schechter Poultry Corp. v. United States, 295 U.S.
495, 530 (1935), and Panama Refining Co. v. Ryan, 293 U.S. 388, 421 (1935).

80 See Mistretta v. United States, 488 U.S. 361, 371-379 (1989) (extensively re-
viewing doctrinal foundation and case law). See also Skinner v. Mid-America Pipe-
line Co., 490 U.S. 212, 218-224 (1989); Touby v. United States, 500 U.S. 160, 164—
168 (1991).
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the practice in an opinion, which, with the implied81 and later the
explicit, 82 endorsement of the United States Supreme Court, prac-
tically settled the law on this point: “If such a power is to be exer-
cised at all, it can only be satisfactorily done by a board or commis-
sion, constantly in session, whose time is exclusively given to the
subject, and who, after investigation of the facts, can fix rates with
reference to the peculiar circumstances of each road, and each par-
ticular kind of business, and who can change or modify these rates
to suit the ever-varying conditions of traffic.”83 Contempora-
neously, Congress created the Interstate Commerce Commission to
regulate the rates and practices of railroads with respect to inter-
state commerce. Although the Supreme Court has never had occa-
sion to render a direct decision on the delegation of rate-making
power to the Commission, it has repeatedly affirmed rate orders is-
sued by that agency. 84

Breathtaking has been the breadth of delegations sustained.
Congress has given the Interstate Commerce Commission the re-
sponsibility to approve railroad consolidations found to be in the
“public interest,”85 and conferred powers on the Federal Radio
Commission 86 and the Federal Communications Commission 87 to
license broadcasting stations as the “public convenience, interest
and necessity” may require. In the field of communications still, the
exercise of power by the FCC, pursuant to statute, to exert jurisdic-
tion and authority over an industry that did not exist at the time
Congress enacted the statute and that was unforeseen by Congress
has been found to be valid. 88 The Supreme Court directed a regu-
latory agency acting under delegated powers to exercise its own
judgment about whether competition or restraint would be in the

81The Court reversed the decision of the state supreme court on the grounds
that the rates fixed by the commission were not subject to judicial review, a due
process violation, but the opinion implicitly sanctioned the exercise of ratemaking
powers by such bodies. Chicago, Milwaukee & St. Paul Ry. Co. v. Minnesota, 134
U.S. 418 (1890).

82J. W. Hampton, Jr. & Co. v. United States, 276 U.S. 394, 409 (1928).

83 State v. Chicago, Milwaukee & St. Paul Ry. Co., 38 Minn. 288, 301, 37 N.W.
782, 788 (1888), revd, on other grounds, 134 U.S. 418 (1890).

84|CC v. Louisville & Nashville R.R., 227 U.S. 88 (1913); New York v. United
States, 331 U.S. 284, 340-350 (1947), and cases cited. See also New York v. United
States, 342 U.S. 882 (1951); American Trucking Assns. v. Atchison, Topeka & Santa
Fe Ry., 387 U.S. 397 (1967).

85New York Central Securities Co. v. United States, 287 U.S. 12, 25 (1932).

86 Federal Radio Comm. v. Nelson Bros. Bond & Mortgage Co., 289 U.S. 266
(1933).

87 National Broadcasting Co. v. United States, 319 U.S. 190 (1943).

88 United States v. Southwestern Cable Co., 392 U.S. 157 (1968) (regulation of
cable television under the 1934 Communications Act). See also Red Lion Broadcast-
ing Co. v. FCC, 395 U.S. 367 (1969) (approving promulgation of rules on the “fair-
ness doctrine” and “right to reply” privilege in the absence of congressional enact-
ment).
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public interest in the communications field rather than to attempt
to extrapolate a principle favoring one or the other from the body
of congressional law. 89

The Court has upheld the delegation to the Federal Power
Commission of authority to determine “just and reasonable”
rates. 90 Agencies have been held properly to have received power
to determine whether rates and charges were too high or exces-
sive. 91 Regulation of corporate conduct has been extended to close
supervision of activity. 92

In Mistretta v. United States, 93 the Court approved congres-
sional delegations to the Sentencing Commission, an independent
agency in the judicial branch, to develop and promulgate guidelines
binding federal judges and cabining their discretion in sentencing
criminal defendants. Although the Court enumerated the standards
Congress had provided, it admitted that significant discretion ex-
isted with respect to making policy judgments about the relative
severity of different crimes and the relative weight of the charac-
teristics of offenders that are to be considered, but it was forthright
in stating that delegations may carry with them “the need to exer-
cise judgment on matters of policy.” 94

That this latter observation is indubitably true is revealed in
many case results. Thus, the Court has upheld complex economic
regulations of industries in instances in which the agencies had
first denied possession of such power, had unsuccessfully sought
authorization from Congress, and had finally acted without con-
gressional guidance.®5 It has also recognized that when Adminis-
trations changes, new officials may have been conferred enough
discretion so that they can change agency policies, often to a con-
siderable degree, so that both previous and present agency policies
may be consistent with congressional delegations. 96

89 FCC v. RCA Communications, 346 U.S. 86 (1953).

90 FPC v. Hope Natural Gas Co., 320 U.S. 591 (1944).

91Yakus v. United States, 321 U.S. 414 (1944) (wartime delegation to adminis-
trator to fix commodity prices that would be fair and equitable); Lichter v. United
States, 334 U.S. 742 (1948) (wartime delegation to determine excessive profits by
defense industries). See also Amalgamated Meat Cutters & Butcher Workmen v.
Connally, 337 F.Supp. 737 (D.D.C. 1971) (three-judge court) (upholding imposition
of nationwide price and wage controls by President upon general delegation).

92 American Light & Power Co. v. SEC, 329 U.S. 90 (1946) (upholding delega-
tion of authority to Securities and Exchange Commission to prevent unfair or in-
equitable distribution of voting power among security holders).

93488 U.S. 361 (1989).

941d., 378.

95E.g., Permian Basin Area Rate Cases, 390 U.S. 747 (1968); American Truck-
ing Assns. v. Atchison, Topeka & Santa Fe Ry., 387 U.S. 397 (1967).

96 Chevron, U.S.A. v. NRDC, 467 U.S. 837, 842-845, 865-866 (1984) (“[A]ln
agency to which Congress has delegated policymaking responsibilities may, within
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Despite some dicta to the contrary, it appears that there is no
power Congress cannot delegate. “[A] constitutional power implies
a power of delegation of authority under it sufficient to effect its
purposes.” 97 Denying that it had ever suggested that the taxing
power was nondelegable, the Court has placed that congressional
authority on the same plane of permissible delegation.9 Nor is
there a problem with the fact that in exercising a delegated power
the President or another officer may effectively suspend or rescind
a law passed by Congress. A rule or regulation properly promul-
gated under authority received from Congress is law and under the
supremacy clause of the Constitution can preempt state law, °° and
likewise it can supersede a federal statute. Early cases sustained
giving the President upon the finding of certain facts to revive or
suspend a law, 190 and the President’s power to raise or lower tariff
rates equipped him to alter statutory law. 101 Similarly, in Opp Cot-
ton Mills v. Administrator, 102 Congress’ decision to delegate to the
Wage and Hour Administrator of the Labor Department the au-
thority, after hearings and findings by an industry committee ap-
pointed by him, to establish a minimum wage in particular indus-
tries greater than the statutory minimum but no higher than a
prescribed figure was sustained. Congress has not often expressly
addressed the issue of repeals or supersessions, but in authorizing
the Supreme Court to promulgate rules of civil and criminal proce-

the limits of that delegation, properly rely upon the incumbent administration’s
views of wise policy to inform its judgments.” Id., 865). See also Motor Vehicle
Mfgrs. Assn. v. State Farm Mutual Automobile Ins. Co., 463 U.S. 29, 42-44, 46—
48, 51-57 (1983) (recognizing agency could have reversed its policy but finding rea-
sons not supported on record).

97 Lichter v. United States, 334 U.S. 742, 778-779 (1948).

98 Skinner v. Mid-America Pipeline Co., 490 U.S. 212 (1989). In National Cable
Television Ass. v. United States, 415 U.S. 336, 342 (1974), and FPC v. New England
Power Co., 415 U.S. 345 (1974), the Court had appeared to suggest that delegation
of the taxing power would be fraught with constitutional difficulties. How this con-
clusion could have been thought viable after the many cases sustaining delegations
to fix tariff rates, which are in fact and law taxes, J. W. Hampton, Jr. & Co. v. Unit-
ed States, 276 U.S. 394 (1928); Field v. Clark, 143 U.S. 649 (1892); and see FEA
v. Algonquin SNG, Inc., 426 U.S. 548 (1976) (delegation to President to raise license
“fees” on imports when necessary to protect national security), is difficult to discern.
Nor should doubt exist respecting the appropriations power. See Synar v. United
States, 626 F.Supp. 1374, 1385-1386 (D.D.C.) (three-judge court), affd. on other
grounds sub nom. Bowsher v. Synar, 478 U.S. 714 (1986).

99 City of New York v. FCC, 486 U.S. 57, 63-64 (1988); Louisiana PSC v. FCC,
476 U.S. 355, 368-369 (1986); Fidelity Federal Savings & Loan Assn. v. de la
Cuesta, 458 U.S. 141, 153-154 (1982).

100 E g., The Brig Aurora, 7 Cr. (11 U.S.) 382 (1813).

101E g., J. W. Hampton, Jr. & Co. v. United States, 276 U.S. 394 (1928); Field
v. Clark, 143 U.S. 649 (1892).

102312 U.S. 126 (1941).
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dure and of evidence it directed that such rules supersede pre-
viously enacted statutes with which they conflicted. 103

Recent concerns in the scholarly literature with respect to the
scope of the delegation doctrine, 1°4 have been reflected within the
judicial writings of some of the Justices.105 Nonetheless, the
Court’s most recent decisions evidence no doubt of the constitu-
tional propriety of very broad delegations, 106 and the practice will
doubtlessly remain settled.

Standards.—Critical to the Court's explanations of the per-
missibility of legislative delegations has been the necessity of “in-
telligible principles” or “standards” to guide the agency or official
in the performance of the task Congress has set. And indeed the
only two instances in which the Court has found an unconstitu-
tional delegation to another governmental agency have involved
grants of discretion to administrators that the Court found to be
unbounded. Thus, in Panama Refining Co. v. Ryan, 197 the Presi-
dent was authorized to prohibit the shipment in interstate com-
merce of “hot oil"—oil produced in excess of state quotas. The stat-
ute was silent with regard to when and under what circumstances
he should exercise the power and the Court, only Justice Cardozo
dissenting, found that the stated policy of the legislation contained

103 See 18 U.S.C. §83771, 3772 (criminal procedure); 28 U.S.C. §2072 (civil pro-
cedure); id., §2076 (evidence). In Davis v. United States, 411 U.S. 233, 241 (1973),
the Court referred in passing to the supersession of statutes without evincing any
doubts about the validity of the results. When Congress amended the Rules Ena-
bling Acts in the 100th Congress, P.L. 100-702, 102 Stat. 4642, 4648, amending 28
U.S.C. 82072, the House would have altered supersession, the Senate disagreed, the
House acquiesced, and the old provision remained. See H.R. 4807, H.Rept.No. 100—
889, 100th Cong., 2d sess. (1988), 27-29; 134 CoNnG REc. 23573-23584 (1988); Id.,
31051-31052 (Sen. Heflin); Id., 31872 (Rep. Kastenmeier).

104 E.g., A Symposium on Administrative Law: Part | - Delegation of Powers to
Administrative Agencies, 36 Amer. U. L. Rev. 295 (1987); Schoenbrod, The Delega-
tion Doctrine: Could the Court Give It Substance?, 83 Mich. L. Rev. 1223 (1985);
Aranson, Gellhorn & Robinson, A Theory of Legislative Delegation, 68 Corn. L. Rev.
1(1982).

105 American Textile Mfgrs. Inst. v. Donovan, 452 U.S. 490, 543 (1981) (Chief
Justice Burger dissenting); Industrial Union Dept. v. American Petroleum Inst., 448
U.S. 607, 671 (1980) (then-Justice Rehnquist concurring). See also United States v.
Midwest Video Corp., 406 U.S. 649, 675, 677 (1972) (Chief Justice Burger concur-
ring, Justice Douglas dissenting); Arizona v. California, 373 U.S. 546, 625-626
(1963) (Justice Harlan dissenting in part). Occasionally, statutes are narrowly con-
strued, purportedly to avoid constitutional problems with delegations. E.g., Indus-
trial Union Dept., supra, 645-646 (plurality opinion); National Cable Television
Assn. v. United States, 415 U.S. 336, 342 (1974).

106 E.g., Mistretta v. United States, 488 U.S. 361, 371-379 (1989). See also Skin-
ner v. Mid-America Pipeline Co., 490 U.S. 212, 220-224 (1989); Touby v. United
States, 500 U.S. 160, 164-168 (1991). While expressing considerable reservations
about the scope of delegations, Justice Scalia, in Mistretta, supra, 415-416, conceded
both the inevitability of delegations and the inability of the courts to police them.

107293 U.S. 388 (1935).
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contrary directives. 198 While the grant of power in Panama Refin-
ing was narrow, the grant, in A.L.A. Schechter Poultry Corp. v.
United States, 199 was sweeping. The National Industrial Recovery
Act devolved on the executive branch the power to formulate codes
of “fair competition” for all industry in order to promote “the policy
of this title.” The policy was “to eliminate unfair competitive prac-
tices, to promote the fullest possible utilization of the present pro-
ductive capacity of industries, . . . and otherwise to rehabilitate in-
dustry. . . .”110 Though much of the opinion is written in terms of
the failure of these policy statements to provide meaningful stand-
ards, it seems more likely the Court was in fact concerned with the
“virtually unfettered” discretion conferred on the President of “en-
acting laws for the government of trade and industry throughout
the country.” 111

This conclusion is bolstered by the Court's reversal of a lower
federal court, which had literally applied the Schechter language to
void a delegation to the Federal Home Loan Bank Commissioner
of power to issue regulations for the appointment of conservators
or receivers to take charge of banking associations. 112 The Act con-
tained no standards, no declarations of policy, no guidance to the
Commissioner. Nevertheless, the Court unanimously sustained the
delegation. “It may be,” said Justice Jackson, “that explicit stand-
ards . . . would have been a desirable assurance of responsible ad-
ministration.” 113 But while desirable, standards were not a con-
stitutional necessity, since “[t]he provisions are regulatory” and
deal with but one enterprise, banking, the problems of which are
well known and the remedies authorized are as equally well
known. “A discretion to make regulations to guide supervisory ac-
tion in such matters may be constitutionally permissible while it
might not be allowable to authorize creation of new crimes in un-
charted fields.” 114

1081t is not without note that the Court, in the view of many observers, was
influenced heavily by the fact that the President’s orders were nowhere published
and notice of regulations bearing criminal penalties for their violations was spotty
at best. Cf. E. CorwIN, THE PRESIDENT—OFFICE AND POweRs 1787-1957 (New
York: 4th ed. 1958), 394-395. The result of the Government's discomfiture in Court
was enactment of the Federal Register Act, 49 Stat. 500 (1935), 44 U.S.C. §301, pro-
viding for publication of Executive Orders and agency regulations in the daily FED-
ERAL REGISTER.

109295 U.S. 495 (1935).

11048 Stat. 195 (1933), Tit. I, §1.

111295 U.S., 541-542.

112 Fahey v. Mallonee, 332 U.S. 245 (1947).

113d., 250.

114 1bid. Indeed, the Court has frequently deprecated the broader holdings of the
two cases by pointing out that Panama Refining criminalized acts not previously
punishable offenses and that Schechter involved delegations to private individuals.
Mistretta v. United States, 488 U.S. 361, 373 n. 7 (1989).
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Where the Court has determined that standards are necessary,
it has been notably successful in finding them. Standards have
been ascertained to exist in such formulations as “just and reason-
able,” 115 “public interest,” 116 “public convenience, interest, or ne-
cessity,” 117 and “unfair methods of competition.”118 Thus, in Na-
tional Broadcasting Co. v. United States, 119 the Court found that
the discretion conferred on the Federal Communications Commis-
sion to license broadcasting stations to promote the “public inter-
est, convenience, or necessity” conveyed a standard “as complete as
the complicated factors for judgment in such a field of delegated
authority permit.”120 Yet the regulations upheld were directed to
the contractual relations between networks and stations and were
designed to reduce the effect of monopoly in the industry, a policy
on which the statute was silent. 121

On the other hand, the standards may be set out in greater de-
tail and with greater relevancy to the action taken but may in fact
limit discretion not at all. In United States v. Rock Royal Co-
operatives, 122 the Court sustained the delegation to the Secretary
of Agriculture of the power to fix the prices of six commodities if
and when he chose to exercise the power with regard to all or some
of the commodities. The Act provided that the price to be fixed
should afford farmers purchasing power equivalent to that they
had enjoyed in a base period, but the Secretary was also to protect
the interest of the consumer by a gradual increase in prices in ac-
cordance with the public interest and current consumption. The
majority of the Court thought that the Act stated the purposes
which Congress had hoped to achieve and set out standards by
which it hoped the purposes could be realized.

Numerous delegations have been sustained by the Court in
both war and peacetime which have vested in administrative agen-
cies and executive officers vast powers over the economic life of the
country. 123 By and large, however, the Court has paid scant atten-

115Tagg Bros. & Moorhead v. United States, 280 U.S. 420 (1930).

116 New York Central Securities Corp. v. United States, 287 U.S. 12 (1932).

117 Federal Radio Comm. v. Nelson Bros. Bond & Mortgage Co., 289 U.S. 266
(1933).

118FTC v. Gratz, 253 U.S. 421 (1920).

119319 U.S. 190 (1943).

1201d., 216.

121 Similarly, the promulgation by the FCC of rules creating a “fairness doc-
trine” and a “right to reply” rule has been sustained, Red Lion Broadcasting Co. v.
FCC, 395 U.S. 367 (1969), as well as a rule requiring the carrying of anti-smoking
commercials. Banzhaf v. FCC, 405 F.2d 1082 (D.C.Cir. 1968), cert. den. sub nom.,
Tobacco Institute v. FCC, 396 U.S. 842 (1969).

122307 U.S. 533 (1939).

123 Intermountain Rate Cases, 234 U.S. 476 (1914); American Trucking Assns.
v. United States, 344 U.S. 298 (1953); FCC v. RCA Communications, 346 U.S. 86
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tion to delegation as a constitutional issue in these circumstances.
An exception is Arizona v. California, 124 in which a divided Court
sustained the delegation of total discretion to the Secretary of the
Interior to apportion water among the southwestern States in
times of shortage. The statute prescribed no formula or standards,
and the majority agreed that he was entirely free “to choose among
the recognized methods of apportionment or to devise reasonable
methods of his own,”125 the Secretary being required to reach “an
informed judgment in harmony with the Act, the best interests of
the Basin States, and the welfare of the Nation.” 126 Three dissent-
ers noted they had “the gravest constitutional doubts” about the
delegation. 127

Administrative implementation of the congressional enactment
may well provide the intelligible standard. Thus, in Lichter v. Unit-
ed States, 128 the Court sustained the delegation of power to the
War Department to recover “excessive profits” earned on war con-
tracts. The first Act contained no definition, but the second defined
“excessive profits” as meaning “any amount of a contract or sub-
contract price which is found as a result of renegotiation to rep-
resent excessive profits.” 129 The definition was essayed in the light
of standards for determining “excessiveness” worked out by the
War Department and in 1944130 Congress specifically adopted
these standards. Yet, the Court upheld the validity of the delega-
tion as to proceeds earned prior to this 1944 adoption. “The statu-
tory term ‘excessive profits,’ in its context, was a sufficient expres-
sion of legislative policy and standards to render it constitu-
tional.” 131

It seems therefore reasonably clear that the Court does not
really require much in the way of standards from Congress. The
minimum which the Court seems, but only sometimes, to insist on
is that Congress employ a delegation which “sufficiently marks the

(1953): Yakus v. United States, 321 U.S. 414 (1944). When in the Economic Sta-
bilization Act of 1970, Congress authorized the President “to issue such orders and
regulations as he may deem appropriate to stabilize prices, rents, wages, and sala-
ries,” and the President complied with broad national controls, the lower court deci-
sion sustaining the action was not even appealed to the Supreme Court. Amal-
gamated Meat Cutters & Butcher Workmen v. Connally, 337 F. Supp. 737 (D.D.C.
1971) (three-judge court).

124373 U. S. 546 (1963).

125]d., 593.

126 1d., 594.

1271d., 625.

128334 U.S. 742 (1948).

1298403(a)(4) of the Act, as added by Tit. 8 of the Act of October 21, 1942, 56
Stat. 798, 982.

1308403(a)(4) of the Act, as amended by Tit. 7 of the Act of February 25, 1944,
58 Stat. 21, 78.

131334 U.S., 783.
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field within which the Administrator is to act so that it may be
known whether he has kept within it in compliance with the legis-
lative will.”132 Where the congressional standards are combined
with requirements of notice and hearing and statements of findings
and considerations by the administrators, so that judicial review
under due process standards is possible, the constitutional require-
ments of delegation have been fulfilled. 133 This requirement may
be met through the provisions of the Administrative Procedure
Act, 134 but where the Act is inapplicable or where the Court sees
the necessity for exceeding the provisions, due process can supply
the safeguards of required hearing, notice, supporting statements,
and the like. 135

Foreign Affairs.—That the delegation of discretion in dealing
with foreign relations stands upon a different footing than the
transfer of authority to regulate domestic concerns was indicated in
United States v. Curtiss-Wright Corp. 136 There the Court upheld a
joint resolution of Congress making it unlawful to sell arms to cer-
tain warring countries upon certain findings by the President, a
typically contingent type of delegation. But Justice Sutherland for
the Court proclaimed that the President was largely free of the
constitutional constraints imposed by the nondelegation doctrine
when he acted in foreign affairs. 137 The Curtiss-Wright doctrine
has waxed and waned over the years, and the viability of this dis-
tinction is doubtful.

Delegations to the States.—From the beginning, Congress
enacted hundreds of statutes that contained provisions authorizing

132Yakus v. United States, 321 U.S. 414, 425 (1944).

1331d., 426; Skinner v. Mid-America Pipeline Co., 490 U.S. 212, 218 (1989);
American Power Co. v. SEC, 329 U.S. 90, 107, 108 (1946); Opp Cotton Mills v. Ad-
ministrator, 312 U.S. 126, 144 (1941). It should be remembered that the Court has
renounced strict review of economic regulation wholly through legislative enact-
ment, forsaking substantive due process, so that review of the exercise of delegated
power by the same relaxed standard forwards a consistent policy. E.g., Ferguson v.
Skrupa, 372 U.S. 726 (1963); Williamson v. Lee Optical Co., 348 U.S. 483 (1955).

134 Act of June 11, 1946, 60 Stat. 237, 5 U.S.C. §§551-559. In NLRB v. Wyman-
Gordon Co., 394 U.S. 759 (1969), six Justices agreed that a Board proceeding had
been in fact rule-making and not adjudication and that the APA should have been
complied with. The Board won the particular case, however, because of a coalescence
of divergent views of the Justices, but the Board has since reversed a policy of not
resorting to formal rule-making.

135E g., Goldberg v. Kelly, 397 U.S. 254 (1970); Wisconsin v. Constantineau, 400
U.S. 433 (1971).

136299 U.S. 304, 312 (1936).

1371d., 319-322. For a particularly strong, recent assertion of the point, see
Haig v. Agee, 453 U.S. 280, 291-292 (1981). This view also informs the Court's anal-
ysis in Dames & Moore v. Regan, 453 U.S. 654 (1981). See also United States v.
Chemical Foundation, 272 U.S. 1 (1926).
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state officers to enforce and execute federal laws. 138 Challenges to
the practice were uniformly rejected. While the Court early ex-
pressed its doubt that Congress could compel state officers to act,
it entertained no such thoughts about the propriety of authorizing
them to act if they chose.13° When, in the Selective Draft Law
Cases, 140 the contention was made that the act was invalid be-
cause of its delegations of duties to state officers, the argument was
rejected as “too wanting in merit to require further notice.” Con-
gress continues to empower state officers to act, 241 and Presidents
now object on grounds that the state officers, not having been ap-
pointed pursuant to the appointments clause, may not execute fed-
eral laws, rather than offer delegation arguments. 142

Delegation to Private Persons.—Statutory delegations to
private persons in the nature of contingency legislation have
passed Court tests. Thus, statutes providing that restrictions upon
the production or marketing of agricultural commodities are to be-
come operative only upon a favorable vote by a prescribed majority
of those persons affected have been upheld. 243 The rationale of the
Court is that such a provision does not involve any delegation of
legislative authority, since Congress has merely placed a restriction
upon its own regulation by withholding its operation unless it is
approved in a referendum. 144

Less consistency has been displayed with regard to the more
modern delegations. The Schechter case condemned the involve-
ment of private trade groups in the drawing up of binding codes
of competition in conjunction with governmental agencies. 45 In

138 See Warren, Federal Criminal Laws and the State Courts, 38 Harv. L. Rev.
545 (1925); Holcomb, The States as Agents of the Nation, 3 SELECTED ESsAYs ON
CONSTITUTIONAL Law (1938), 1187.

139Prigg v. Pennsylvania, 16 Pet. (41 U.S.) 539 (1842); Kentucky v. Dennison,
24 How. (65 U.S.) 66 (1861). The last doubt as to compulsion was not definitively
removed until Puerto Rico v. Branstad, 483 U.S. 219 (1987).

140245 U.S. 366, 389 (1918).

141E.g., P.L. 94-435, title 111, 90 Stat. 1394, 15 U.S.C. §15c (state attorneys
general may bring antitrust parens patriae actions); Medical Waste Tracking Act,
P.L. 100-582, 102 Stat. 2955, 42 U.S.C. §6992f (States may impose civil and pos-
sibly criminal penalties against violators of the law).

142 See 24 Weekly Comp. of Pres. Docs. 1418 (1988) (President Reagan). The only
judicial challenge to such a practice resulted in a rebuff to the presidential argu-
ment. Seattle Master Builders Assn. v. Pacific Northwest Electric Power & Con-
servation Planning Council, 786 F.2d 1359 (9th Cir. 1986), cert. den., 479 U.S. 1059
(2987).

143 Currin v. Wallace, 306 U.S. 1 (1939); United States v. Rock Royal Co-opera-
tive, 307 U.S. 533, 577 (1939); Wickard v. Filburn, 317 U.S. 111, 115-116 (1942);
United States v. Frame, 885 F.2d 1119 (3d Cir. 1989), cert. den., 493 U.S. 1094
(1990).

144 Currin v. Wallace, 306 U.S. 1, 15, 16 (1939).

145A. L. A. Schechter Poultry Corp. v. United States, 295 U.S. 495 (1935).
Schechter was predominantly a lack-of-standards case, but the Court more recently
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Carter v. Carter Coal Co.,146 the Court struck down the Bitu-
minous Coal Conservation Act in part because the statute penal-
ized persons who failed to observe minimum wage and maximum
hour regulations drawn up by prescribed majorities of coal produc-
ers and coal employees. But earlier the Court had upheld a statute
which delegated to the American Railway Association, a trade
group, the authority to determine the standard height of draw bars
for freight cars and to certify the figure to the Interstate Commerce
Commission, which was required to accept it. 147 The Court simply
cited Buttfield v. Stranahan, 148 in which it had sustained a delega-
tion to the Secretary of the Treasury to promulgate minimum
standards of quality and purity for imported tea, as a case “com-
pletely in point” and resolving the issue without need of further
consideration. 49 Similarly, the Court had earlier still enforced
statutes that gave legal effect to local customs of miners with re-
spect to claims on public lands. 150

The issue has remained muddled since Carter Coal, the Court
having had no opportunity to attempt to reconcile the two lines of
cases. 151

Delegation and Individual Liberties.—It has been argued
in separate opinions by some Justices that delegations by Congress
of power to affect the exercise of “fundamental freedoms” by citi-
zens must particularly be scrutinized to require the exercise of a
congressional judgment about meaningful standards.152 The only
pronouncement in a majority opinion, however, is that even with
regard to the regulation of liberty the standards of the delegation
“must be adequate to pass scrutiny by the accepted tests.” 153 The

has recurred to the private delegation issue. Mistretta v. United States, 488 U.S.
361, 373 n. 7 (1989).

146208 U.S. 238 (1936). But compare Sunshine Anthracite Coal Co. v. Adkins,
310 U.S. 381 (1940).

147 St. Louis, Iron Mt. & Southern Ry. Co. v. Taylor, 210 U.S. 281 (1908).

148192 U.S. 470 (1904).

149210 U.S., 287.

150 Jackson v. Roby, 109 U.S. 440 (1883); Erhardt v. Boaro, 113 U.S. 527 (1885);
Butte City Water Co. v. Baker, 196 U.S. 119 (1905).

151 But see Schweiker v. McClure, 456 U.S. 188 (1982) (hearing officer ap-
pointed by private insurance carrier adjudicating Medicare claims); Association of
Amer. Physicians & Surgeons v. Weinberger, 395 F.Supp. 125 (N.D.IIl.) (three-judge
court) (delegation to Professional Standards Review Organization), affd. per curiam,
423 U.S. 975 (1975); Noblecraft Industries v. Secretary of Labor, 614 F.2d 199 (9th
Cir. 1980) (Secretary required to adopt interim OSHA standards produced by pri-
vate organization). Again, the Executive Branch objections to these kinds of delega-
tions have involved appointments clause arguments, see supra, n.142, rather than
delegation issues per se.

152United States v. Robel, 389 U.S. 258, 269 (1967) (Justice Brennan concur-
ring). The view was specifically rejected by Justices White and Harlan in dissent,
id., 288-289, and ignored by the majority.

153 Kent v. Dulles, 357 U.S. 116, 129 (1958).
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standard practice, indeed, of the majority has been to interpret
narrowly the delegation so as to avoid constitutional problems. 154

Perhaps refining the delegation doctrine, at least in cases
where Fifth Amendment due process interests are implicated, the
Court held that a government agency charged with the efficient ad-
ministration of the executive branch could not assert the broader
interests that Congress or the President might have in barring law-
fully resident aliens from government employment. The agency
could assert only its own interests, and if the action could be justi-
fied by other interests the office with responsibility for promoting
those interests must take the action. 155

Punishment of Violations

If Congress so provides, violations of valid administrative regu-
lations may be punished as crimes. 156 But the penalties must be
provided in the statute itself; additional punishment cannot be im-
posed by administrative action.157 In an early case, the Court held
that a section prescribing penalties for any violation of a statute
did not warrant a prosecution for wilful disobedience of regulations
authorized by, and lawfully issued pursuant to, the act. 158 Without
disavowing this general proposition, the Court, in 1944, upheld a
suspension order issued by the OPA whereby a dealer in fuel oil
who had violated rationing regulations was forbidden to receive or
deal in that commodity. 159 Although such an order was not explic-
itly authorized by statute, it was sustained as being a reasonable
measure for effecting a fair allocation of fuel oil, rather than as a
means of punishment of an offender. In another OPA case, the
Court ruled that in a criminal prosecution, a price regulation was
subject to the same rule of strict construction as a statute, and that
omissions from, or indefiniteness in, such a regulation, could not be
cured by the Administrator’s interpretation thereof. 160

154 Kent v. Dulles, 357 U.S. 116 (1958); Schneider v. Smith, 390 U.S. 17 (1968).
More recently, the Court has eschewed even this limited mode of construction. Haig
v. Agee, 453 U. S. 280 (1981).

155 Hampton v. Mow Sun Wong, 426 U.S. 88 (1976) (5-to—4 decision). The regu-
lation was reissued by the President, E. O. 11935, 3 C.F.R. 146 (1976), reprinted
in 5 U.S.C. 83301 (app.), sustained in Vergara v. Hampton, 581 F. 2d 1281 (C. A.
7,1978).

156 United States v. Grimaud, 220 U.S. 506 (1911). See also Touby v. United
States, 500 U.S. 160 (1991).

157, P. Steuart & Bro. v. Bowles, 322 U.S. 398, 404 (1944).

158 United States v. Eaton, 144 U.S. 677 (1892).

159 P. Steuart & Bro. v. Bowles, 322 U.S. 398 (1944).

160 M. Kraus & Bros. v. United States, 327 U.S. 614 (1946).
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CONGRESSIONAL INVESTIGATIONS

Source of the Power to Investigate

No provision of the Constitution expressly authorizes either
House of Congress to make investigations and exact testimony to
the end that it may exercise its legislative functions effectively and
advisedly. But such a power had been frequently exercised by the
British Parliament and by the Assemblies of the American Colonies
prior to the adoption of the Constitution. 161 It was asserted by the
House of Representatives as early as 1792 when it appointed a
committee to investigate the defeat of General St. Clair and his
army by the Indians in the Northwest and empowered it to “call
for such persons, papers, and records, as may be necessary to assist
their inquiries.” 162

The Court has long since accorded its agreement with Congress
that the investigatory power is so essential to the legislative func-
tion as to be implied from the general vesting of legislative power
in Congress. “We are of the opinion,” wrote Justice Van Devanter,
for a unanimous Court, “that the power of inquiry—with process to
enforce it—is an essential and appropriate auxiliary to the legisla-
tive function. . . . A legislative body cannot legislate wisely or effec-
tively in the absence of information respecting the conditions which
the legislation is intended to affect or change; and where the legis-
lative body does not itself possess the requisite information—which
not infrequently is true—recourse must be had to others who pos-
sess it. Experience has taught that mere requests for such informa-
tion often are unavailing, and also that information which is volun-
teered is not always accurate or complete; so some means of com-
pulsion are essential to obtain what is needed. All this was true be-
fore and when the Constitution was framed and adopted. In that
period the power of inquiry—with enforcing process—was regarded
and employed as a necessary and appropriate attribute of the
power to legislate—indeed, was treated as inhering in it. Thus
there is ample warrant for thinking, as we do, that the constitu-
tional provisions which commit the legislative function to the two
houses are intended to include this attribute to the end that the
function may be effectively exercised.” 163

And in a 1957 opinion generally hostile to the exercise of the
investigatory power in the post-War years, Chief Justice Warren

161] andis, Constitutional Limitations on the Congressional Power of Investiga-
tion, 40 Harv. L. Rev. 153, 159-166 (1926); M. DiMoOCK, CONGRESSIONAL INVES-
TIGATING CoMMITTEES (Baltimore: 1929), ch. 2.

1623 ANNALS oF CONGRESs 490-494 (1792); 3 A. HINDS' PRECEDENTS OF THE
House oF REPRESENTATIVES (Washington: 1907), 1725.

163 McGrain v. Daugherty, 273 U.S. 135, 174-175 (1927).
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did not question the basic power. “The power of the Congress to
conduct investigations is inherent in the legislative process. That
power is broad. It encompasses inquiries concerning the adminis-
tration of existing laws as well as proposed or possibly needed stat-
utes. It includes surveys of defects in our social, economic or politi-
cal system for the purpose of enabling the Congress to remedy
them. It comprehends probes into departments of the Federal Gov-
ernment to expose corruption, inefficiency or waste.” 164 Justice
Harlan summarized the matter in 1959. “The power of inquiry has
been employed by Congress throughout our history, over the whole
range of the national interests concerning which Congress might
legislate or decide upon due investigation not to legislate; it has
similarly been utilized in determining what to appropriate from the
national purse, or whether to appropriate. The scope of the power
of inquiry, in short, is as penetrating and far-reaching as the po-
tential power to enact and appropriate under the Constitution.” 165

Broad as the power of inquiry is, it is not unlimited. The power
of investigation may properly be employed only “in aid of the legis-
lative function.”166 |ts outermost boundaries are marked, then, by
the outermost boundaries of the power to legislate. In principle, the
Court is clear on the limitations, clear “that neither house of Con-
gress possesses a ‘general power of making inquiry into the private
affairs of the citizen’; that the power actually possessed is limited
to inquiries relating to matters of which the particular house ‘has
jurisdiction’ and in respect of which it rightfully may take other ac-
tion; that if the inquiry relates to ‘a matter wherein relief or re-
dress could be had only by a judicial proceeding’ it is not within
the range of this power, but must be left to the courts, conformably
to the constitutional separation of governmental powers; and that
for the purpose of determining the essential character of the in-
quiry recourse must be had to the resolution or order under which
it is made.” 167

In practice, much of the litigated dispute has been about the
reach of the power to inquire into the activities of private citizens;
inquiry into the administration of laws and departmental corrup-
tion, while of substantial political consequence, has given rise to
fewer judicial precedents.

164 \Watkins v. United States, 354 U.S. 178, 187 (1957).

165 Barenblatt v. United States, 360 U.S. 109, 111 (1959). See also Eastland v.
United States Servicemen's Fund, 421 U.S. 491, 503-507 (1975).

166 Kilbourn v. Thompson, 103 U.S. 168, 189 (1881).

167 McGrain v. Daugherty, 273 U.S. 135, 170 (1927). The internal quotations are
from Kilbourn v. Thompson, 103 U.S. 168, 190, 193 (1881).
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Investigations of Conduct of Executive Department

For many years the investigating function of Congress was lim-
ited to inquiries into the administration of the Executive Depart-
ment or of instrumentalities of the Government. Until the adminis-
tration of Andrew Jackson, this power was not seriously chal-
lenged. 168 During the controversy over renewal of the charter of
the Bank of the United States, John Quincy Adams contended that
an unlimited inquiry into the operations of the bank would be be-
yond the power of the House. 169 Four years later, the legislative
power of investigation was challenged by the President. A commit-
tee appointed by the House of Representatives “with power to send
for persons and papers, and with instructions to inquire into the
condition of the various executive departments, the ability and in-
tegrity with which they have been conducted, . . .”170 called upon
the President and the heads of departments for lists of persons ap-
pointed without the consent of the Senate and the amounts paid
to them. Resentful of this attempt “to invade the just rights of the
Executive Departments,” the President refused to comply and the
majority of the committee acquiesced.171 Nevertheless, congres-
sional investigations of Executive Departments have continued to
the present day. Shortly before the Civil War, contempt proceed-
ings against a witness who refused to testify in an investigation of
John Brown’s raid upon the arsenal at Harper's Ferry occasioned
a thorough consideration by the Senate of the basis of this power.
After a protracted debate, which cut sharply across sectional and
party lines, the Senate voted overwhelmingly to imprison the con-
tumacious witness. 172 Notwithstanding this firmly established leg-
islative practice, the Supreme Court took a narrow view of the
power in the case of Kilbourn v. Thompson.173 It held that the
House of Representatives had overstepped its jurisdiction when it
instituted an investigation of losses suffered by the United States
as a creditor of Jay Cooke and Company, whose estate was being
administered in bankruptcy by a federal court.174 But nearly half

168 |n 1800, Secretary of the Treasury, Oliver Wolcott, Jr., addressed a letter to
the House of Representatives advising them of his resignation from office and invit-
ing an investigation of his office. Such an inquiry was made. 10 ANNALS oF CON-
GRESS 786-788 (1800).

1698 CoNg. DeB. 2160 (1832).

17013 CoNG. DeB. 1057-1067 (1836).

171 H.R. Rep. No. 194, 24th Congress, 2d sess., 1, 12, 31 (1837).

172 CoNG. GLOBE, 36th Congress, 1st sess., 1100-1109 (1860).

173703 U.S. 168 (1881).

174The Court held that inasmuch as the entire proceedings arising out of the
bankruptcy were pending in court, as the authorizing resolution contained no sug-
gestion of contemplated legislation, as in fact no valid legislation could be enacted
on the subject, and as the only relief which the United States could seek was judi-
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a century later, in McGrain v. Daugherty, 175 it ratified in sweeping
terms, the power of Congress to inquire into the administration of
an executive department and to sift charges of malfeasance in such
administration. 176

Investigations of Members of Congress

When either House exercises a judicial function, as in judging
of elections or determining whether a member should be expelled,
it is clearly entitled to compel the attendance of witnesses to dis-
close the facts upon which its action must be based. Thus, the
Court held that since a House had a right to expel a member for
any offense which it deemed incompatible with his trust and duty
as a member, it was entitled to investigate such conduct and to
summon private individuals to give testimony concerning it. 177 The
decision in Barry v. United States ex rel. Cunningham178 sanc-
tioned the exercise of a similar power in investigating a senatorial
election.

Investigations in Aid of Legislation

Purpose.—Beginning with the resolution adopted by the
House of Representatives in 1827, which vested its Committee on
Manufactures “with the power to send for persons and papers with
a view to ascertain and report to this House in relation to a revi-
sion of the tariff duties on imported goods,”17° the two Houses
have asserted the right to collect information from private persons
as well as from governmental agencies when necessary to enlighten
their judgment on proposed legislation. The first case to review the
assertion saw a narrow view of the power taken and the Court held
that the purpose of the inquiry was to pry improperly into private
affairs without any possibility of legislating on the basis of what
might be learned and further that the inquiry overstepped the
bounds of legislative jurisdiction and invaded the provinces of the
judiciary. 180

cial relief in the bankruptcy proceeding, the House had exceeded its powers in au-
thorizing the inquiry. But see Hutcheson v. United States, 369 U.S. 599 (1962).

175273 U.S. 135, 177, 178 (1927).

176 \We consider elsewhere the topic of executive privilege, the claimed right of
the President and at least some of his executive branch officers to withhold from
Congress information desired by it or by one of its committees. Although the issue
has been one of contention between the two branches of Government since Washing-
ton’s refusal in 1796 to submit certain correspondence to the House of Representa-
tives relating to treaty negotiations, it has only recently become a judicial issue.

177 In re Chapman, 166 U.S. 661 (1897).

178279 U.S. 597 (1929).

1794 Cone. DEB. 862, 868, 888, 889 (1827).

180 Kilbourn v. Thompson, 103 U.S. 168 (1881).
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Subsequent cases, however, have given the Congress the bene-
fit of a presumption that its object is legitimate and related to the
possible enactment of legislation. Shortly after Kilbourn, the Court
declared that “it was certainly not necessary that the resolution
should declare in advance what the Senate meditated doing when
the investigation was concluded” in order that the inquiry be under
a lawful exercise of power.181 Similarly, in McGrain v.
Daugherty, 182 the investigation was presumed to have been under-
taken in good faith to aid the Senate in legislating. Then, in Sin-
clair v. United States, 183 on its facts presenting a close parallel to
Kilbourn, the Court affirmed the right of the Senate to carry out
investigations of fraudulent leases of government property after
suit for recovery had been instituted. The president of the lessee
corporation had refused to testify on the ground that the questions
related to his private affairs and to matters cognizable only in the
courts wherein they were pending, asserting that the inquiry was
not actually in aid of legislation. The Senate had prudently di-
rected the investigating committee to ascertain what, if any, legis-
lation might be advisable. Conceding “that Congress is without au-
thority to compel disclosures for the purpose of aiding the prosecu-
tion of pending suits,” the Court declared that the authority “to re-
quire pertinent disclosures in aid of its own constitutional power is
not abridged because the information sought to be elicited may also
be of use in such suits.” 184

While Sinclair and McGrain involved inquiries into the activi-
ties and dealings of private persons, these activities and dealings
were in connection with property belonging to the United States
Government, so that it could hardly be said that the inquiries con-
cerned the merely personal or private affairs of any individual. 185
But where the business, the activities and conduct, the behavior of
individuals are subject to congressional regulation, there exists the
power of inquiry, 186 and in practice the areas of any individual’s
life immune from inquiry are probably fairly limited. “In the dec-
ade following World War 11, there appeared a new kind of congres-
sional inquiry unknown in prior periods of American history. Prin-
cipally this was the result of the various investigations into the
threat of subversion of the United States Government, but other

181 |n re Chapman, 166 U.S. 661, 670 (1897).

182273 U.S. 135, 178 (1927).

183279 U.S. 263 (1929).

184d., 295.

185]d., 294.

186 The first case so holding is ICC v. Brimson, 154 U.S. 447 (1894), which as-
serts that inasmuch as Congress could itself have made the inquiry to appraise its
regulatory activities it could delegate the power of inquiry to the agency to which
it had delegated the regulatory function.
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subjects of congressional interest also contributed to the changed
scene. This new phase of legislative inquiry involved a broad-scale
intrusion into the lives and affairs of private citizens.” 187Inasmuch
as Congress clearly has power to legislate to protect the Nation and
its citizens from subversion, espionage, and sedition,188 it has
power to inquire into the existence of the dangers of domestic or
foreign-based subversive activities in many areas of American
life—in education, 189 in labor and industry, 190 and other areas. 191
Because its powers to regulate interstate commerce afford Congress
the power to regulate corruption in labor-management relations,
congressional committees may inquire into the extent of corruption
in labor unions. 192 Because of its powers to legislate to protect the
civil rights of its citizens, Congress may investigate organizations
which allegedly act to deny those civil rights. 193 It is difficult in
fact to conceive of areas into which congressional inquiry might not
be carried, which is not the same, of course, as saying that the ex-
ercise of the power is unlimited.

One limitation on the power of inquiry which has been much
discussed in the cases concerns the contention that congressional
investigations often have no legislative purpose but rather are
aimed at achieving results through “exposure” of disapproved per-
sons and activities: “We have no doubt,” wrote Chief Justice War-
ren, “that there is no congressional power to expose for the sake
of exposure.”194 Although some Justices, always in dissent, have

187 \Watkins v. United States, 354 U.S. 178, 195 (1957).

188See Dennis v. United States, 341 U.S. 494 (1951); Barenblatt v. United
States, 360 U.S. 109, 127 (1959); American Communications Assn. v. Douds, 339
U.S. 382 (1950).

189 Barenblatt v. United States, 360 U.S. 109, 129-132 (1959); Deutch v. United
States, 367 U.S. 456 (1961); cf. Sweezy v. New Hampshire, 354 U.S. 234 (1957)
(state inquiry).

190\Watkins v. United States, 354 U.S. 178 (1957); Flaxer v. United States, 358
U.S. 147 (1958); Wilkinson v. United States, 365 U.S. 399 (1961).

191 McPhaul v. United States, 364 U.S. 372 (1960).

192 Hutcheson v. United States, 369 U.S. 599 (1962).

193 Shelton v. United States, 404 F. 2d 1292 (D.C.Cir. 1968), cert. den., 393 U.S.
1024 (1969).

194 \Watkins v. United States, 354 U.S. 178, 200 (1957). The Chief Justice, how-
ever, noted: “We are not concerned with the power of the Congress to inquire into
and publicize corruption, maladministration or inefficiency in agencies of the Gov-
ernment. That was the only kind of activity described by Woodrow Wilson in Con-
GRESSIONAL GOVERNMENT when he wrote: ‘The informing function of Congress
should be preferred even to its legislative function.’ Id., at 303. From the earliest
times in its history, the Congress has assiduously performed an ‘informing function’
of this nature.” 1d., 200 n. 33.

In his book, Wilson continued, following the sentence quoted by the Chief Jus-
tice: “The argument is not only that discussed and interrogated administration is
the only pure and efficient administration, but, more than that, that the only really
self-governing people is that people which discusses and interrogates its administra-
tion. . . . It would be hard to conceive of there being too much talk about the prac-
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attempted to assert limitations in practice based upon this concept,
the majority of Justices has adhered to the traditional precept that
courts will not inquire into legislators’ motives but will look 195 only
to the question of power. 196 “So long as Congress acts in pursuance
of its constitutional power, the Judiciary lacks authority to inter-
vene on the basis of the motives which spurred the exercise of that
power.” 197

Protection of Witnesses: Pertinency and Related Mat-
ters.—A witness appearing before a congressional committee is en-
titled to require of the committee a demonstration of its authority
to inquire with regard to his activities and a showing that the
guestions asked of him are pertinent to the committee’s area of in-
quiry. A congressional committee possesses only those powers dele-
gated to it by its parent body. The enabling resolution that has
given it life also contains the grant and limitations of the commit-
tee’'s power. 198 |n Watkins v. United States, 199 Chief Justice War-
ren cautioned that “[b]roadly drafted and loosely worded . . . reso-
lutions can leave tremendous latitude to the discretion of the inves-
tigators. The more vague the committee’s charter is, the greater be-
comes the possibility that the committee’s specific actions are not
in conformity with the will of the parent House of Congress.”
Speaking directly of the authorizing resolution, which created the
House Un-American Activities Committee, 200 the Chief Justice
thought it “difficult to imagine a less explicit authorizing resolu-
tion.” 201 But the far-reaching implications of these remarks were
circumscribed by Barenblatt v. United States, 292 in which the

tical concerns . . . of government.” CONGRESSIONAL GOVERNMENT (Boston: 1885),
303-304. For contrasting views of the reach of this statement, compare United
States v. Rumely, 345 U.S. 41, 43 (1953), with Russell v. United States, 369 U.S.
749, 777-778 (1962) (Justice Douglas dissenting).

195 Barenblatt v. United States, 360 U.S. 109, 153-162, 166 (1959); Wilkinson
v. United States, 365 U.S. 399, 415, 423 (1961); Braden v. United States, 365 U.S.
431, 446 (1961); but see DeGregory v. Attorney General, 383 U.S. 825 (1966) (a state
investigative case).

196“| egislative committees have been charged with losing sight of their duty of
disinterestedness. In times of political passion, dishonest or vindicative motives are
readily attributable to legislative conduct and as readily believed. Courts are not the
place for such controversies.” Tenney v. Brandhove, 341 U.S. 367, 377-378 (1951).
For a statement of the traditional unwillingness to inquire into congressional mo-
tives in the judging of legislation, see United States v. O'Brien, 391 U.S. 367, 382—
386 (1968). But note that in Jenkins v. McKeithen, 395 U.S. 411 (1969), in which
the legislation establishing a state crime investigating commission clearly author-
ized the commission to designate individuals as law violators, due process was vio-
lated by denying witnesses the rights existing in adversary criminal proceedings.

197 Barenblatt v. United States, 360 U.S. 109, 132 (1959).

198 United States v. Rumely, 345 U.S. 41, 44 (1953).

199354 U.S. 178, 201 (1957).

200 The Committee has since been abolished.

201 Watkins v. United States, 354 U.S. 178, 202 (1957).

202360 U.S. 109 (1959).
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Court, “[g]ranting the vagueness of the Rule,” noted that Congress
had long since put upon it a persuasive gloss of legislative history
through practice and interpretation, which, read with the enabling
resolution, showed that “the House has clothed the Un-American
Activities Committee with pervasive authority to investigate Com-
munist activities in this country.” 203 “[W]e must conclude that [the
Committee’s] authority to conduct the inquiry presently under con-
sideration is unassailable, and that . . . the Rule cannot be said to
be constitutionally infirm on the score of vagueness.” 204

Because of the usual precision with which authorizing resolu-
tions have generally been drafted, few controversies have arisen
about whether a committee has projected its inquiry into an area
not sanctioned by the parent body.2°5 But in United States v.
Rumely, 206 the Court held that the House of Representatives, in
authorizing a select committee to investigate lobbying activities de-
voted to the promotion or defeat of legislation, did not thereby in-
tend to empower the committee to probe activities of a lobbyist that
were unconnected with his representations directly to Congress but
rather designed to influence public opinion by distribution of lit-
erature. Consequently the committee was without authority to com-
pel the representative of a private organization to disclose the
names of all who had purchased such literature in quantity. 207

Still another example of lack of proper authority is Gojack v.
United States, 208 in which the Court reversed a contempt citation
because there was no showing that the parent committee had dele-
gated to the subcommittee before whom the witness had appeared
the authority to make the inquiry and neither had the full commit-
tee specified the area of inquiry.

Watkins v. United States,20° remains the leading case on
pertinency, although it has not the influence on congressional in-
vestigations that some hoped and some feared in the wake of its

2031d., 117-118.

2041d., 122-123. But note that in Stamler v. Willis, 415 F. 2d 1365 (7th Cir.,
1969), cert. den., 399 U.S. 929 (1970), the court ordered to trial a civil suit contest-
ing the constitutionality of the Rule establishing the Committee on allegations of
overbreadth and overbroad application, holding that Barenblatt did not foreclose the
contention.

205But see Tobin v. United States, 306 F. 2d 270 (D.C.Cir.), cert. den., 371 U.S.
902 (1962).

206345 U.S. 41 (1953).

207The Court intimated that if the authorizing resolution did confer such power
upon the committee, the validity of the resolution would be subject to doubt on First
Amendment principles. Justices Black and Douglas would have construed the reso-
lution as granting the authority and would have voided it under the First Amend-
ment. Id., 48 (concurring opinion).

208384 U.S. 702 (1966).

209354 U.S. 178 (1957).
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announcement. When questioned by a Subcommittee of the House
Un-American Activities Committee, Watkins refused to supply the
names of past associates, who, to his knowledge, had terminated
their membership in the Communist Party and supported his non-
compliance by, inter alia, contending that the questions were unre-
lated to the work of the Committee. Sustaining the witness, the
Court emphasized that inasmuch as a witness by his refusal ex-
poses himself to a criminal prosecution for contempt, he is entitled
to be informed of the relation of the question to the subject of the
investigation with the same precision as the due process clause re-
quires of statutes defining crimes. 210

For ascertainment of the subject matter of an investigation,
the witness might look, noted the Court, to several sources, includ-
ing (1) the authorizing resolution, (2) the resolution by which the
full committee authorized the subcommittee to proceed, (3) the in-
troductory remarks of the chairman or other members, (4) the na-
ture of the proceedings, (5) the chairman’s response to the witness
when the witness objects to the line of question on grounds of
pertinency. 211 Whether a precise delineation of the subject matter
of the investigation in but one of these sources would satisfy the
requirements of due process was left unresolved, since the Court
ruled that in this case all of them were deficient in providing Wat-
kins with the guidance to which he was entitled. The sources had
informed Watkins that the questions were asked in a course of in-
vestigation of something that ranged from a narrow inquiry into
Communist infiltration into the labor movement to a vague and un-
limited inquiry into “subversion and subversive propaganda.” 212

By and large, the subsequent cases demonstrated that Watkins
did not represent a determination by the Justices to restrain broad-
ly the course of congressional investigations, though several con-
tempt citations were reversed on narrow holdings. But with regard
to pertinency, the implications of Watkins were held in check and,
without amending its rules or its authorizing resolution, the Un-
American Activities Committee was successful in convincing a ma-

2101d., 208-209.

2111d., 209-215.

212 1pjd. See also Sacher v. United States, 356 U.S. 576 (1958), a per curiam re-
versal of a contempt conviction on the ground that the questions did not relate to
a subject “within the subcommittee’s scope of inquiry,” arising out of a hearing per-
taining to a recantation of testimony by a witness in which the inquiry drifted into
a discussion of legislation barring Communists from practice at the federal bar, the
unanswered questions being asked then; and Flaxer v. United States, 358 U.S. 147
(1958), a reversal for refusal to produce membership lists because of an ambiguity
in the committee’s ruling on the time of performance; and Scull v. Virginia ex rel.
Committee, 359 U.S. 344 (1959), a reversal on a contempt citation before a state
legislative investigating committee on pertinency grounds.



ART. |I—LEGISLATIVE DEPARTMENT 99

Sec. 1—The Congress Investigatory Power

jority of the Court that its subsequent investigations were author-
ized and that the questions asked of recalcitrant witnesses were
pertinent to the inquiries. 213

Thus, in Barenblatt v. United States, 214 the Court concluded
that the history of the Un-American Activities Committee’s activi-
ties, viewed in conjunction with the Rule establishing it, evinced
clear investigatory authority to inquire into Communist infiltration
in the field of education, an authority with which the witness had
shown familiarity. Additionally, the opening statement of the chair-
man had pinpointed that subject as the nature of the inquiry that
day and the opening witness had testified on the subject and had
named Barenblatt as a member of the Communist Party at the
University of Michigan. Thus, pertinency and the witness' knowl-
edge of the pertinency of the questions asked him was shown. Simi-
larly, in Wilkinson v. United States, 215 the Court held that when
the witness was apprised at the hearing that the Committee was
empowered to investigate Communist infiltration of the textile in-
dustry in the South, that it was gathering information with a view
to ascertaining the manner of administration and need to amend
various laws directed at subversive activities, that Congress hith-
erto had enacted many of its recommendations in this field, and

213 Notice should be taken, however, of two cases which, though decided four
and five years after Watkins, involved persons who were witnesses before the Un-
American Activities Committee either shortly prior to or shortly following Watkins’
appearance and who were cited for contempt before the Supreme Court decided
Watkins’' case.

In Deutch v. United States, 367 U.S. 456 (1961), involving an otherwise cooper-
ative witness who had refused to identify certain persons with whom he had been
associated at Cornell in Communist Party activities, the Court agreed that Deutch
had refused on grounds of moral scruples to answer the questions and had not chal-
lenged them as not pertinent to the inquiry, but the majority ruled that the Govern-
ment had failed to establish at trial the pertinency of the questions, thus vitiating
the conviction. Justices Frankfurter, Clark, Harlan, and Whittaker dissented, argu-
ing that any argument on pertinency had been waived but in any event thinking
it had been established. 1d., 472, 475.

In Russell v. United States, 369 U.S. 749 (1962), the Court struck down con-
tempt convictions for insufficiency of the indictments. Indictments, which merely set
forth the offense in the words of the contempt statute, the Court asserted, in alleg-
ing that the unanswered questions were pertinent to the subject under inquiry but
not identifying the subject in detail, are defective because they do not inform de-
fendants what they must be prepared to meet and do not enable courts to decide
whether the facts alleged are sufficient to support convictions. Justice Stewart for
the Court noted that the indicia of subject matter under inquiry were varied and
contradictory, thus necessitating a precise governmental statement of particulars.
Justices Harlan and Clark in dissent contended that it was sufficient for the Gov-
ernment to establish pertinency at trial and noted that no objections relating to
pertinency had been made at the hearings. Id., 781, 789-793. Russell was cited in
the per curiam reversals in Grumman v. United States, 370 U.S. 288 (1962), and
Silber v. United States, 370 U.S. 717 (1962).

214360 U.S. 109 (1959).

215365 U.S. 399 (1961).
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that it was possessed of information about his Party membership,
he was notified effectively that a question about that affiliation was
relevant to a valid inquiry. A companion case was held to be con-
trolled by Wilkinson, 216 and in both cases the majority rejected the
contention that the Committee inquiry was invalid because both
Wilkinson and Braden, when they were called, were engaged in or-
ganizing activities against the Committee. 217

Related to the cases discussed in this section are those cases
requiring that congressional committees observe strictly their own
rules. Thus, in Yellin v. United States,218 a contempt conviction
was reversed because the Committee had failed to observe its rule
providing for a closed session if a majority of the Committee be-
lieved that a witness’ appearance in public session might unjustly
injure his reputation. The Court ruled that the Committee had ig-
nored the rule when it subpoenaed the witness for a public hearing
and then in failing to consider as a Committee his request for a
closed session. 219

Finally, it should be noted that the Court has blown hot and
cold on the issue of a quorum as a prerequisite to a valid contempt
citation and that no firm statement of a rule is possible, although
it seems probable that ordinarily no quorum is necessary. 220

Protection of Witnesses; Constitutional Guarantees.—
“[T]he Congress, in common with all branches of the Government,
must exercise its powers subject to the limitations placed by the

216 Braden v. United States, 365 U.S. 431 (1961).

217The majority denied that the witness’ participation in a lawful and protected
course of action, such as petitioning Congress to abolish the Committee, limited the
Committee’s right of inquiry. “[W]e cannot say that, simply because the petitioner
at the moment may have been engaged in lawful conduct, his Communist activities
in connection therewith could not be investigated. The subcommittee had reasonable
ground to suppose that the petitioner was an active Communist Party member, and
that as such he possessed information that would substantially aid it in its legisla-
tive investigation. As the Barenblatt opinion makes clear, it is the nature of the
Communist activity involved, whether the momentary conduct is legitimate or ille-
gitimate politically, that establishes the Government's overbalancing interest.”
Wilkinson v. United States, 365 U.S. 399, 414 (1961). In both cases, the dissenters,
Chief Justice Warren and Justices Black, Douglas, and Brennan argued that the
Committee action was invalid because it was intended to harass persons who had
publicly criticized committee activities. 1d., 415, 423, 429.

218374 U.S. 109 (1963).

219 Failure to follow its own rules was again an issue in Gojack v. United States,
384 U.S. 702 (1966), in which the Court noted that while a committee rule required
the approval of a majority of the Committee before a “major” investigation was initi-
ated, such approval had not been sought before a Subcommittee proceeded.

220 |n Christoffel v. United States, 338 U.S. 84 (1949), the Court held that a wit-
ness can be found guilty of perjury only where a quorum of the committee is present
at the time the perjury is committed; it is not enough to prove that a quorum was
present when the hearing began. But in United States v. Bryan, 339 U.S. 323
(1950), the Court ruled that a quorum was not required under the statute punishing
refusal to honor a valid subpoena issued by an authorized committee.
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Constitution on governmental action, more particularly in the con-
text of this case, the relevant limitations of the Bill of Rights.” 221
Just as the Constitution places limitations on Congress’ power to
legislate, so it limits the power to investigate. In this section, we
are concerned with the limitations the Bill of Rights places on the
scope and nature of the congressional power to inquire.

The most extensive amount of litigation in this area has in-
volved the privilege against self-incrimination guaranteed against
governmental abridgment by the Fifth Amendment. Observance of
the privilege by congressional committees has been so uniform that
no Court holding has ever held that it must be observed, though
the dicta is plentiful.222 Thus, the cases have explored not the
issue of the right to rely on the privilege but rather the manner
and extent of its application.

There is no prescribed form in which one must plead the privi-
lege. When a witness refused to answer a question about Com-
munist Party affiliations and based his refusal upon the assertion
by a prior witness of “the first amendment supplemented by the
fifth,” the Court held that he had sufficiently invoked the privilege,
at least in the absence of committee inquiry seeking to force him
to adopt a more precise stand. 223 If the committee suspected that
the witness was being purposely vague, in order perhaps to avoid
the stigma attached to a forthright claim of the privilege, it should
have requested him to state specifically the ground of his refusal
to testify. Another witness, who was threatened with prosecution
for his Communist activities, could claim the privilege even to some
guestions the answers to which he might have been able to explain
away as unrelated to criminal conduct; if an answer might tend to
be incriminatory, the witness is not deprived of the privilege mere-
ly because he might have been able to refute inferences of guilt. 224
In still another case, the Court held that the Committee had not
clearly overruled the claim of privilege and directed an answer. 225

The privilege against self-incrimination is not available as a
defense to an organizational officer who refuses to turn over orga-
nization documents and records to an investigating committee. 226

In Hutcheson v. United States, 227 the Court rejected a chal-
lenge to a Senate Committee inquiry into union corruption on the

221 Barenblatt v. United States, 360 U.S. 109, 112 (1959).

222|d., 126; Watkins v. United States, 354 U.S. 178, 196 (1957); Quinn v. Unit-
ed States, 349 U.S. 155, 161 (1955).

223Quinn v. United States, 349 U.S. 155 (1955).

224Emspak v. United States, 349 U.S. 190 (1955).

225Bart v. United States, 349 U.S. 219 (1955).

226 McPhaul v. United States, 364 U.S. 372 (1960).

227369 U.S. 599 (1962).
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part of a witness who was under indictment in state court on
charges relating to the same matters about which the Committee
sought to interrogate him. The witness did not plead his privilege
against self-incrimination but contended that by questioning him
about matters which would aid the state prosecutor the Committee
had denied him due process. The plurality opinion of the Court re-
jected his ground for refusing to answer, noting that if the Commit-
tee’'s public hearings rendered the witness’ state trial unfair, then
he could properly raise that issue on review of his state convic-
tion. 228 Following behind the privilege against self-incrimination,
claims relating to the First Amendment have been frequently as-
serted and as frequently denied. It is not that the First Amend-
ment is inapplicable to congressional investigations, it is that
under the prevailing Court interpretation the First Amendment
does not bar all legislative restrictions of the rights guaranteed by
it.229 “[T]he protections of the First Amendment, unlike a proper
claim of the privilege against self-incrimination under the Fifth
Amendment, do not afford a witness the right to resist inquiry in
all circumstances. Where First Amendment rights are asserted to
bar governmental interrogation resolution of the issue always in-
volves a balancing by the courts of the competing private and pub-
lic interests at stake in the particular circumstances shown.” 230

Thus, the Court has declined to rule that under the cir-
cumstances of the cases investigating committees are precluded
from making inquiries simply because the subject area was edu-
cation231 or because the witnesses at the time they were called
were engaged in protected activities such as petitioning Congress

228 Justice Harlan wrote the opinion of the Court which Justices Clark and
Stewart joined. Justice Brennan concurred solely because the witness had not
claimed the privilege against self-incrimination but he would have voted to reverse
the conviction had there been a claim. Chief Justice Warren and Justice Douglas
dissented on due process grounds. Justices Black, Frankfurter, and White did not
participate. At the time of the decision, the self-incrimination clause did not restrain
the States through the Fourteenth Amendment so that it was no violation of the
clause for either the Federal Government or the States to compel testimony which
would incriminate the witness in the other jurisdiction. Cf. United States v.
Murdock, 284 U.S. 141 (1931); Knapp v. Schweitzer, 357 U.S. 371 (1958). The Court
has since reversed itself, Malloy v. Hogan, 378 U.S. 1 (1964); Murphy v. Waterfront
Commission, 378 U.S. 52 (1964), thus leaving the vitality of Hutcheson doubtful.

229 The matter is discussed fully in the section on the First Amendment but a
good statement of the balancing rule may be found in Younger v. Harris, 401 U.S.
37, 51 (1971), by Justice Black, supposedly an absolutist on the subject: “Where a
statute does not directly abridge free speech, but—while regulating a subject within
the State’s power—tends to have the incidental effect of inhibiting First Amendment
rights, it is well settled that the statute can be upheld if the effect on speech is
minor in relation to the need for control of the conduct and the lack of alternative
means for doing so.”

230 Barenblatt v. United States, 360 U.S. 109, 126 (1959).

231 Barenblatt v. United States, 360 U.S. 109 (1959).
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to abolish the inquiring committee. 232 However, in an earlier case,
the Court intimated that it was taking a narrow view of the com-
mittee’s authority because a determination that authority existed
would raise a serious First Amendment issue.233 And in a state
legislative investigating committee case, the majority of the Court
held that an inquiry seeking the membership lists of the National
Association for the Advancement of Colored People was so lacking
in a “nexus” between the organization and the Communist Party
that the inquiry infringed the First Amendment. 234

Dicta in the Court's opinions acknowledge that the Fourth
Amendment guarantees against unreasonable searches and sei-
zures are applicable to congressional committees.235 The issue
would most often arise in the context of subpoenas, inasmuch as
that procedure is the usual way by which committees obtain docu-
mentary material and inasmuch as Fourth Amendment standards
apply as well to subpoenas as to search warrants. 236 But there are
no cases in which a holding turns on this issue. 237

Other issues of the constitutional rights of witnesses have been
raised at various times, but none has been successfully asserted or
have even gained substantial minority strength.

Sanctions of the Investigatory Power: Contempt

Explicit judicial recognition of the right of either House of Con-
gress to commit for contempt a witness who ignores its summons
or refuses to answer its inquiries dates from McGrain v.
Daugherty. 238 But the principle there applied had its roots in an
early case, Anderson v. Dunn, 232 which stated in broad terms the
right of either branch of the legislature to attach and punish a per-
son other than a member for contempt of its authority.240 The

232\\ilkinson v. United States, 365 U.S. 399 (1961); Braden v. United States,
365 U.S. 431 (1961).

233 United States v. Rumely, 345 U.S. 41 (1953).

234 Gibson v. Florida Legislative Investigation Committee, 372 U.S. 539 (1963).
See also DeGregory v. Attorney General, 383 U.S. 825 (1966).

235\Watkins v. United States, 354 U.S. 178, 188 (1957).

236 See Oklahoma Press Publishing Co. v. Walling, 327 U.S. 186 (1946), and
cases cited.

237 Cf. McPhaul v. United States, 364 U.S. 372 (1960).

238273 U.S. 135 (1927).

2396 Wheat (19 U.S.) 204 (1821).

240The contempt consisted of an alleged attempt to bribe a Member of the
House for his assistance in passing a claims bill. The case was a civil suit brought
by Anderson against the Sergeant at Arms of the House for assault and battery and
false imprisonment. Cf. Kilbourn v. Thompson, 103 U.S. 168 (1881). The power of
a legislative body to punish for contempt one who disrupts legislative business was
reaffirmed in Groppi v. Leslie, 404 U.S. 496 (1972), but a unanimous Court there
held that due process required a legislative body to give a contemnor notice and an
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right to punish a contumacious witness was conceded in Marshall
v. Gordon, 241 although the Court there held that the implied power
to deal with contempt did not extend to the arrest of a person who
published matter defamatory of the House.

The cases emphasize that the power to punish for contempt
rests upon the right of self-preservation. That is, in the words of
Chief Justice White, “the right to prevent acts which in and of
themselves inherently obstruct or prevent the discharge of legisla-
tive duty or the refusal to do that which there is inherent legisla-
tive power to compel in order that legislative functions may be per-
formed” necessitates the contempt power.242 Thus, in Jurney v.
MacCracken, 243 the Court turned aside an argument that the Sen-
ate had no power to punish a witness who, having been com-
manded to produce papers, destroyed them after service of the sub-
poena. The punishment would not be efficacious in obtaining the
papers in this particular case, but the power to punish for a past
contempt is an appropriate means of vindicating “the established
and essential privilege of requiring the production of evidence.” 244

Under the rule laid down by Anderson v. Dunn, 245 imprison-
ment by one of the Houses of Congress could not extend beyond the
adjournment of the body which ordered it. Because of this limita-
tion and because contempt trials before the bar of the House charg-
ing were time consuming, in 1857 Congress enacted a statute pro-
viding for criminal process in the federal courts with prescribed
penalties for contempt of Congress. 246

The Supreme Court has held that the purpose of this statute
is merely supplementary of the power retained by Congress and all
constitutional objections to it were overruled. “We grant that Con-
gress could not divest itself, or either of its Houses, of the essential
and inherent power to punish for contempt, in cases to which the
power of either House properly extended; but because Congress, by
the Act of 1857, sought to aid each of the Houses in the discharge
of its constitutional functions, it does not follow that any delegation
of the power in each to punish for contempt was involved.” 247

opportunity to be heard prior to conviction and sentencing. Although this case dealt
with a state legislature, there is no question it would apply to Congress as well.

241243 U.S. 521 (1917).

2421d., 542.

243204 U.S. 125 (1935).

2441d., 150.

2456 Wheat. (19 U.S.) 204 (1821).

246 Act of January 24, 1857, 11 Stat. 155. With only minor modification, this
statute is now 2 U.S.C. §192.

247 In re Chapman, 166 U.S. 661, 671-672 (1897).
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Because Congress has invoked the aid of the federal judicial
system in protecting itself against contumacious conduct, the con-
sequence, the Court has asserted numerous times, is that the duty
has been conferred upon the federal courts to accord a person pros-
ecuted for his statutory offense every safeguard which the law ac-
cords in all other federal criminal cases248 and the discussion in
previous sections of many reversals of contempt convictions bears
witness to the assertion in practice. What constitutional protections
ordinarily necessitated by due process requirements, such as notice,
right to counsel, confrontation, and the like, prevail in a contempt
trial before the bar of one House or the other is an open ques-
tion. 249

It has long been settled that the courts may not intervene di-
rectly to restrain the carrying out of an investigation or the man-
ner of an investigation and that a witness who believes the inquiry
to be illegal or otherwise invalid in order to raise the issue must
place himself in contempt and raise his beliefs as affirmative de-
fenses on his criminal prosecution. This understanding was sharply
reinforced when the Court held that the speech-or-debate clause ut-
terly foreclosed judicial interference with the conduct of a congres-
sional investigation, through review of the propriety of subpoenas
or otherwise. 250 It is only with regard to the trial of contempts that
the courts may review the carrying out of congressional investiga-
tions and may impose constitutional and other constraints.

SeEcTION 2. Clause 1. The House of Representatives shall
be composed of Members chosen every second Year by the Peo-
ple of the several States, and the Electors in each State shall
have the Qualifications requisite for Electors of the most nu-
merous Branch of the State Legislature.

248 Sinclair v. United States, 279 U.S. 263, 296-297 (1929); Watkins v. United
States, 354 U.S. 178, 207 (1957); Sacher v. United States, 356 U.S. 576, 577 (1958);
Flaxer v. United States, 358 U.S. 147, 151 (1958); Deutch v. United States, 367 U.S.
456, 471 (1961); Russell v. United States, 369 U.S. 749, 755 (1962). Protesting the
Court's reversal of several contempt convictions over a period of years, Justice Clark
was moved to suggest that “[t]his continued frustration of the Congress in the use
of the judicial process to punish those who are contemptuous of its committees indi-
cates to me that the time may have come for Congress to revert to ‘its original prac-
tice of utilizing the coercive sanction of contempt proceedings at the bar of the
House [affected].” Id., 781; Watkins, supra, 225.

249 Cf. Groppi v. Leslie, 404 U.S. 496 (1972).
250 Eastland v. United States Servicemen'’s Fund, 421 U.S. 491 (1975).
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CONGRESSIONAL DISTRICTING

A major innovation in constitutional law in recent years has
been the development of a requirement that election districts in
each State be so structured that each elected representative should
represent substantially equal populations.251 While this require-
ment has generally been gleaned from the equal protection clause
of the Fourteenth Amendment, 252 in Wesberry v. Sanders, 253 the
Court held that “construed in its historical context, the command
of Art. 1, §2, that Representatives be chosen ‘by the People of the
several States’ means that as nearly as is practicable one man’s
vote in a congressional election is to be worth as much as an-
other’s.” 254

Court involvement in this issue developed slowly. In our early
history, state congressional delegations were generally elected at-
large instead of by districts and even when Congress required sin-
gle-member districting255 and later added a provision for equally
populated districts 256 the relief sought by voters was action by the
House refusing to seat Members-elect selected under systems not
in compliance with the federal laws. 257 The first series of cases did
not reach the Supreme Court, in fact, until the States began redis-
tricting through the 1930 Census, and these were resolved without
reaching constitutional issues and indeed without resolving the
issue whether such voter complaints were justiciable at all. 258 In
the late 1940s and the early 1950s, the Court utilized the “political

251 The phrase “one person, one vote” which came out of this litigation might
well seem to refer to election districts drawn to contain equal numbers of voters
rather than equal numbers of persons. But it seems clear from a consideration of
all the Court’s opinions and the results of its rulings that the statement in the text
accurately reflects the constitutional requirement. The case expressly holding that
total population, or the exclusion only of transients, is the standard is Burns v.
Richardson, 384 U.S. 73 (1966), a legislative apportionment case. Notice that consid-
erable population disparities exist from State to State, as a result of the require-
ment that each State receive at least one Member and the fact that state lines can-
not be crossed in districting. At least under present circumstances, these disparities
do not violate the Constitution. U.S. Department of Commerce v. Montana, 112
S.Ct. 1415 (1992).

252Reynolds v. Sims, 377 U.S. 533 (1964) (legislative apportionment and dis-
tricting); Hadley v. Junior College District, 397 U.S. 50 (1970) (local governmental
units).

253376 U.S. 1 (1964). See also Martin v. Bush, 376 U.S. 222 (1964).

254376 U.S., 7.

255 Act of June 25, 1842, 5 Stat. 491.

256 Act of February 2, 1872, 17 Stat. 28.

257The House uniformly refused to grant any such relief. 1 A. HINDS' PRECE-
DENTS OF THE House oF REPRESENTATIVES (Washington: 1907), 310. See L.
SCHMECKEBIER, CONGRESSIONAL APPORTIONMENT (Washington: 1941), 135-138.

258 Smiley v. Holm, 285 U.S. 355 (1932); Koenig v. Flynn, 285 U.S. 375 (1932);
Carroll v. Becker, 285 U.S. 380 (1932); Wood v. Broom, 287 U.S. 1 (1932); Mahan
v. Hume, 287 U.S. 575 (1932).
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guestion” doctrine to decline to adjudicate districting and appor-
tionment suits, a position changed in Baker v. Carr. 259

For the Court in Wesberry, 260 Justice Black argued that a
reading of the debates of the Constitutional Convention conclu-
sively demonstrated that the Framers had meant, in using the
phrase “by the People,” to guarantee equality of representation in
the election of Members of the House of Representatives. 261 Justice
Harlan in dissent argued contrarily that the statements relied on
by the majority had uniformly been in the context of the Great
Compromise—Senate representation of the States with Members
elected by the state legislatures, House representation according to
the population of the States, qualified by the guarantee of at least
one Member per State and the counting of slaves as three-fifths of
persons—and not at all in the context of intrastate districting. Fur-
ther, he thought the Convention debates clear to the effect that Ar-
ticle I, §4, had vested exclusive control over state districting prac-
tices in Congress and that the Court action overrode a congres-
sional decision not to require equally-populated districts. 262

The most important issue, of course, was how strict a standard
of equality the Court would adhere to. At first, the Justices seemed
inclined to some form of de minimis rule with a requirement that
the State present a principled justification for the deviations from
equality which any districting plan presented.263 But in Kirk-
patrick v. Preisler,264 a sharply divided Court announced the rule
that a State must make a ‘“good-faith effort to achieve precise
mathematical equality.”265 Therefore, “[u]lnless population
variances among congressional districts are shown to have resulted
despite such [good-faith] effort [to achieve precise mathematical
equality], the State must justify each variance, no matter how
small.” 266 The strictness of the test was revealed not only by the
phrasing of the test but by the fact that the majority rejected every
proffer of a justification which the State had made and which could
likely be made. Thus, it was not an adequate justification that de-
viations resulted from (1) an effort to draw districts to maintain in-

259369 U.S. 186 (1962).

260\Wesberry v. Sanders, 376 U.S. 1 (1964).

2611]d., 7-18.

2621d., 20-49.

263 Kirkpatrick v. Preisler, 385 U.S. 450 (1967), and Duddleston v. Grills, 385
U.S. 455 (1967), relying on the rule set out in Swann v. Adams, 385 U.S. 440 (1967),
a state legislative case.

264394 U.S. 526 (1969). See also Wells v. Rockefeller, 394 U.S. 542 (1969).

265 Kirkpatrick v. Preisler, 394 U.S. 526, 530 (1969).

2661d., 531.
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tact areas with distinct economic and social interests, 267 (2) the re-
quirements of legislative compromise, 268 (3) a desire to maintain
the integrity of political subdivision lines, 269 (4) the exclusion from
total population figures of certain military personnel and students
not residents of the areas in which they were found, 270 (5) an at-
tempt to compensate for population shifts since the last census, 271
or (6) an effort to achieve geographical compactness. 272

Illustrating the strictness of the standard, the Court upheld a
lower court voiding of a Texas congressional districting plan in
which the population difference between the most and least popu-
lous districts was 19,275 persons and the average deviation from
the ideally populated district was 3,421 persons.273 Adhering to
the principle of strict population equality in a subsequent case, the
Court refused to find valid a plan simply because the variations
were smaller than the estimated census undercount. Rejecting the
plan, the difference in population between the most and least popu-
lous districts being 3,674 people, in a State in which the average
district population was 526,059 people, the Court opined that,
given rapid advances in computer technology, it is now “relatively
simple to draw contiguous districts of equal population and at the
same time . . . further whatever secondary goals the State has.” 274

Attacks on partisan gerrymandering have proceeded under
equal-protection analysis, and, while the Court has held justiciable
claims based on claims of denial of effective representation, the
standards are so high neither voters nor minority parties have yet
benefitted from the development. 275

2671d., 533. People vote as individuals, Justice Brennan said for the Court, and
it is the equality of individual voters that is protected.

268 |pid. Political “practicality” may not interfere with a rule of “practicable”
equality.

2691d., 533-534. The argument is not “legally acceptable.”

2701d., 534-535. Justice Brennan questioned whether anything less than a total
population basis was permissible but noted that the legislature in any event had
made no consistent application of the rationale.

2711d., 535. This justification would be acceptable if an attempt to establish
shifts with reasonable accuracy had been made.

2721d., 536. Justifications based upon “the unaesthetic appearance” of the map
will not be accepted.

273\White v. Weiser, 412 U.S. 783 (1973). The Court did set aside the district
court’s own plan for districting, instructing that court to adhere more closely to the
legislature’s own plan insofar as it reflected permissible goals of the legislators, re-
flecting an ongoing deference in legislatures in this area to the extent possible.

274 Karcher v. Daggett, 462 U.S. 725 (1983). lllustrating the point about com-
puter-generated plans containing absolute population equality is Hastert v. State
Board of Elections, 777 F.Supp. 634 (N.D.lIl. 1991) (three-judge court), in which the
court adopted a congressional-districting plan in which 18 of the 20 districts had
571,530 people each and each of the other two had 571,531 people.

275The principal case was Davis v. Bandemer, 478 U.S. 109 (1986), a legislative
apportionment case, but no doubt should exist that congressional districting is cov-
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ELECTOR QUALIFICATIONS

It was the original constitutional scheme to vest the deter-
mination of qualifications for electors in congressional elections?276
solely in the discretion of the States, save only for the express re-
quirement that the States could prescribe no qualifications other
than those provided for voters for the more numerous branch of the
legislature. 277 This language has never been expressly changed,
but the discretion of the States, and not only with regard to the
gualifications of congressional electors, has long been circumscribed
by express constitutional limitations278 and by judicial deci-
sions. 279 Further, beyond the limitation of discretion on the part
of the States, Congress has assumed the power, with judicial acqui-
escence, to legislate itself to provide qualifications at least with re-
gard to some elections.280 Thus, in the Voting Rights Act of
1965, 281 Congress legislated changes of a limited nature in the lit-
eracy laws of some of the States, 282 and in the Voting Rights Act
Amendments of 1970, 283 Congress successfully lowered the mini-
mum voting age in federal elections284 and prescribed residency
gualifications for presidential elections, 285 the Court striking down
an attempt to lower the minimum voting age for all elections. 286
These developments greatly limited the discretion granted in Arti-

ered. See Badham v. Eu, 694 F.Supp. 664 (N.D.Calif.) (three-judge court) (adjudicat-
ing partisan gerrymandering claim as to congressional districts but deciding against
plaintiffs on merits), affd., 488 U.S. 1024 (1988); Pope v. Blue, 809 F.Supp. 392
(W.D.N.C.) (three-judge court) (same), affd, 113 S.Ct. 650 (1992).

276 The clause refers only to elections to the House of Representatives, of course,
and, inasmuch as Senators were originally chosen by state legislatures and presi-
dential electors as the States would provide, it was only with the qualifications for
these voters with which the Constitution was originally concerned.

277 Minor v. Happersett, 21 Wall. (88 U.S.) 162, 171 (1875); Breedlove v. Suttles,
302 U.S. 277, 283 (1937). See 2 J. STORY, COMMENTARIES ON THE CONSTITUTION OF
THE UNITED STATES (Boston: 1833), 576-585.

278 The Fifteenth, Nineteenth, Twenty-fourth, and Twenty-sixth Amendments
limited the States in the setting of qualifications in terms of race, sex, payment of
poll taxes, and age.

279The Supreme Court’s interpretation of the equal protection clause has ex-
cluded certain qualifications. E.g., Carrington v. Rash, 380 U.S. 89 (1965); Kramer
v. Union Free School District, 395 U.S. 621 (1969); City of Phoenix v. Kolodziejski,
399 U.S. 204 (1970). The excluded qualifications were in regard to all elections.

280 The power has been held to exist under 85 of the Fourteenth Amendment.
Katzenbach v. Morgan, 384 U.S. 641 (1966); Oregon v. Mitchell, 400 U.S. 112
(1970); City of Rome v. United States, 446 U.S. 156 (1980).

28184(e), 79 Stat. 437, 439, 42 U.S.C. §1973b(e), as amended.

282Upheld in Katzenbach v. Morgan, 384 U.S. 641 (1966).

283 Titles 2 and 3, 84 Stat. 314, 42 U.S.C. §1973bb.

284 Qregon v. Mitchell, 400 U.S. 112, 119-131, 135-144, 239-281 (1970).

285Qregon v. Mitchell, 400 U.S. 112, 134, 147-150, 236-239, 285-292 (1970).

286 Qregon v. Mitchell, 400 U.S. 112, 119-131, 152-213, 293-296 (1970).
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cle I, 82, cl. 1, and are more fully dealt with subsequently in the
treatment of 85 of the Fourteenth Amendment.

Notwithstanding the vesting of discretion to prescribe voting
gualifications in the States, conceptually the right to vote for Unit-
ed States Representatives is derived from the Federal Constitu-
tion, 287 and Congress has had the power under Article I, §4, to leg-
islate to protect that right against both official 288 and private de-
nial. 289

Clause 2. No person shall be a Representative who shall
not have attained to the Age of twenty-five Years, and been
seven Years a Citizen of the United States, and who shall not,
when elected, be an inhabitant of the State in which he shall
be chosen.

QUALIFICATIONS OF MEMBERS OF CONGRESS

When the Qualifications Must Be Possessed

A question much disputed but now seemingly settled is wheth-
er a condition of eligibility must exist at the time of the election
or whether it is sufficient that eligibility exist when the Member-
elect presents himself to take the oath of office. While the language
of the clause expressly makes residency in the State a condition at
the time of election, it now appears established in congressional
practice that the age and citizenship qualifications need only be
met when the Member-elect is to be sworn. 290 Thus, persons elect-
ed to either the House of Representatives or the Senate before at-
taining the required age or term of citizenship have been admitted
as soon as they became qualified. 291

Exclusivity of Constitutional Qualifications

Congressional Additions.—Writing in THE FEDERALIST with
reference to the election of Members of Congress, Hamilton firmly

287"The right to vote for members of the Congress of the United States is not
derived merely from the constitution and laws of the state in which they are chosen,
but has its foundation in the Constitution of the United States.” Ex parte
Yarbrough, 110 U.S. 651, 663 (1884). See also Wiley v. Sinkler, 179 U.S. 58, 62
(1900); Swafford v. Templeton, 185 U.S. 487, 492 (1902); United States v. Classic,
313 U.S. 299, 315, 321 (1941).

288 United States v. Mosley, 238 U.S. 383 (1915).

289 United States v. Classic, 313 U.S. 299, 315 (1941).

290 See S. Rept. No. 904, 74th Congress, 1st sess. (1935), reprinted in 79 CoNG.
Rec. 9651-9653 (1935).

2911 A. HiNDS' PRECEDENTS OF THE HOUSE oF REPRESENTATIVES (Washington:
1907), §418; 79 CoNG. REc. 9841-9842 (1935); cf. HINDS' PRECEDENTS, supra, §429.
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stated that “[t]he qualifications of the persons who may . . . be cho-
sen . . . are defined and fixed in the constitution; and are unalter-
able by the legislature.” 292 Until the Civil War, the issue was not
raised, the only actions taken by either House conforming to the
idea that the qualifications for membership could not be enlarged
by statute or practice.293 But in the passions aroused by the frat-
ricidal conflict, Congress enacted a law requiring its members to
take an oath that they had never been disloyal to the National
Government. 294 Several persons were refused seats by both Houses
because of charges of disloyalty, 295 and thereafter House practice,
and Senate practice as well, was erratic.2% But in Powell v.
McCormack, 297 it was conclusively established that the qualifica-
tions listed in cl. 2 are exclusive298 and that Congress could not
add to them by excluding Members-elect not meeting the additional
gualifications. 299

Powell was excluded from the 90th Congress on grounds that
he had asserted an unwarranted privilege and immunity from the
process of a state court, that he had wrongfully diverted House
funds for his own uses, and that he had made false reports on the
expenditures of foreign currency. 300 The Court determination that

292No. 60 (J. Cooke ed. 1961), 409. See also 2 J. STORY, COMMENTARIES ON THE
CONSTITUTION OF THE UNITED STATES (Boston: 1833), §§623-627 (relating to the
power of the States to add qualifications).

293 Al the instances appear to be, however, cases in which the contest arose out
of a claimed additional state qualification.

294 Act of July 2, 1862, 12 Stat. 502. Note also the disqualification written into
§ 3 of the Fourteenth Amendment.

2951 A. HINDS' PRECEDENTS OF THE HOUSE OF REPRESENTATIVES (Washington:
1907), 88451, 449, 457.

296 |n 1870, the House excluded a Member-elect who had been re-elected after
resigning earlier in the same Congress when expulsion proceedings were instituted
against him for selling appointments to the Military Academy. Id., §464. A Member-
elect was excluded in 1899 because of his practice of polygamy, id., 474-480, but
the Senate refused, after adopting a rule requiring a two-thirds vote, to exclude a
Member-elect on those grounds. Id., §§481-483. The House twice excluded a social-
ist Member-elect in the wake of World War | on allegations of disloyalty. 6 C. CAN-
NON'S PRECEDENTS OF THE HoOuse oF REPRESENTATIVES (Washington: 1935), §856—
58. See also S. Rept. No. 1010, 77th Congress 2d sess. (1942), and R. Hupman, Sen-
ate Election, Expulsion and Censure Cases From 1789 to 1960, S. Doc. No. 71, 87th
Congress, 2d sess. (1962), 140 (dealing with the effort to exclude Senator Langer of
North Dakota).

297395 U.S. 486 (1969). The Court divided eight to one, Justice Stewart dissent-
ing on the ground the case was moot.

298 The Court declined to reach the question whether the Constitution in fact
does impose other qualifications. 395 U.S., 520 n. 41 (possibly Article I, §3, cl. 7,
disqualifying persons impeached, Article I, §6, cl. 2, incompatible offices, and 83 of
the Fourteenth Amendment). It is also possible that the oath provision of Article
VI, cl. 3, could be considered a qualification. See Bond v. Floyd, 385 U.S. 116, 129—
131 (1966).

2991d., 395 U.S., 550.

300H, Rept. No. 27, 90th Congress, 1st sess. (1967); 1d., 395 U.S., 489-493.
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he had been wrongfully excluded proceeded in the main from the
Court’s analysis of historical developments, the Convention de-
bates, and textual considerations. This process led the Court to
conclude that Congress’ power under Article I, 85 to judge the
gualifications of its Members was limited to ascertaining the pres-
ence or absence of the standing qualifications prescribed in Article
I, 82, cl. 2, and perhaps in other express provisions of the Constitu-
tion. 301 The conclusion followed because the English parliamentary
practice and the colonial legislative practice at the time of the
drafting of the Constitution, after some earlier deviations, had set-
tled into a policy that exclusion was a power exercisable only when
the Member-elect failed to meet a standing qualifications, 392 be-
cause in the Constitutional Convention the Framers had defeated
provisions allowing Congress by statute either to create property
gualifications or to create additional qualifications without limita-
tion, 303 and because both Hamilton and Madison in the Federalist
Papers and Hamilton in the New York ratifying convention had
strongly urged that the Constitution prescribed exclusive qualifica-
tions for Members of Congress. 304

Further, the Court observed that the early practice of Con-
gress, with many of the Framers serving, was consistently limited
to the view that exclusion could be exercised only with regard to
a Member-elect failing to meet a qualification expressly prescribed
in the Constitution. Not until the Civil War did contrary prece-
dents appear and later practice was mixed. 305 Finally, even were
the intent of the Framers less clear, said the Court, it would still
be compelled to interpret the power to exclude narrowly. “A fun-
damental principle of our representative democracy is, in Hamil-
ton’s words, ‘that the people should choose whom they please to
govern them’ 2 Elliot's Debates 257. As Madison pointed out at the
Convention, this principle is undermined as much by limiting
whom the people can select as by limiting the franchise itself. In
apparent agreement with this basic philosophy, the Convention
adopted his suggestion limiting the power to expel. To allow essen-
tially that same power to be exercised under the guise of judging
gualifications, would be to ignore Madison’s warning, borne out in
the Wilkes case and some of Congress’ own post-Civil War exclu-
sion cases, against ‘vesting an improper and dangerous power in
the Legislature.” 2 Farrand 249.”306 Thus, the Court appears to

301 Powell v. McCormack, 395 U.S. 486, 518-547 (1969).
3021d., 522-531.
303 |d., 532-539.
304]d., 539-541.
3051d., 541-547.
306 d., 547-548.
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say, to allow the House to exclude Powell on this basis of qualifica-
tions of its own choosing would impinge on the interests of his con-
stituents in effective participation in the electoral process, an inter-
est which could be protected by a narrow interpretation of Congres-
sional power. 307

The result in the Powell case had been foreshadowed earlier
when the Court held that the exclusion of a Member-elect by a
state legislature because of objections he had uttered to certain na-
tional policies constituted a violation of the First Amendment and
was void. 308 In the course of that decision, the Court denied state
legislators the power to look behind the willingness of any legisla-
tor to take the oath to support the Constitution of the United
States, prescribed by Article VI, cl. 3, to test his sincerity in taking
it. 309 The unanimous Court noted the views of Madison and Hamil-
ton on the exclusivity of the qualifications set out in the Constitu-
tion and alluded to Madison’s view that the unfettered discretion
of the legislative branch to exclude members could be abused in be-
half of political, religious or other orthodoxies. 31° The First Amend-
ment holding and the holding with regard to testing the sincerity
with which the oath of office is taken is no doubt as applicable to
the United States Congress as to state legislatures.

State Additions.—However much Congress may have devi-
ated from the principle that the qualifications listed in the Con-
stitution are exclusive when the issue has been congressional en-
largement of those qualifications, it has been uniform in rejecting
efforts by the States to enlarge the qualifications. Thus, the House
in 1807 seated a Member-elect who was challenged as not being in
compliance with a state law imposing a twelve-month durational
residency requirement in the district, rather than the federal re-
quirement of being an inhabitant of the State at the time of elec-
tion; the state requirement, the House resolved, was unconstitu-
tional. 311 Similarly, both the House and Senate have seated other
Members-elect who did not meet additional